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Grant Programs—Fisheries Commerce/NOAA
gives notice of availability and establishes
conditions for applications for FY '82 Saltonstall-
Kennedy funds for research and development
projects. (Part III of this issue)

Grant Programs—Wastewater Treatment EPA
issues class deviation from provisions of
construction grant regulations.

Loan Programs—Housing HUD/FHC increases
maximum allowable finance charge on insured
home loans.

Income Taxes Treasury/IRS issues rules on
option to capitalize or deduct intangible drilling and
development costs for geothermal wells.

Business and Industrial Loan Program USDA/
FmHA amends administration regulations.

Banks, Banking FHLBB amends rules on issuance
of mutual capital certificates and on borrowing by
institutions insured by Federal Savings and Loan
Insurance Corporation. (2 documents)

Procurement GSA revises cost accounting
standards policies and procedures.

CONTINUED INSIDE
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Food Grades and Standards USDA/FSIS
proposes to revise food safety standard for
margarine or oleomargarine.

Meat and Poultry Inspection USDA/FSIS
increases overtime rates for inspection services.

Horses USDA/APHIS amends regulations to
permit certain imports from countries affected with
contagious equine metritis.

Motor Vehicle Safety DOT/NHTSA proposes to
amend fuel loading test conditions for occupant
crash protection standard.

Endangered and Threatened Wildlife Interior/
FWS reclassifies certain African populations of
leopard as threatened rather than endangered. (Part
II of this issue)

Antitrust Justice files proposed modification of
final judgement in United States v. Western Electric
Co., et al.

Antidumping Commerce/ITA issues notice
calcium pantothenate from Japan

Privacy Act Documents HUD
Sunshine Act Meetings

Separate Parts of This Issue

Part Il, Interior/FWS
Part Ill, Commerce/NOAA
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Trends in international trade in printed circuit
boards and base material laminates, Washington,
D.C., date changed from 5-12-82 to 5-5-82
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published under 50 ftitles pursuant to 44
U.S.C. 1510.
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by the Superintendent of Documents.
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month.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 907

[Navel Orange Reg. 538; Navel Orange Reg.
537, Amdt. 1]

Navel Oranges Grown in Arizona and
Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action establishes the
quantity of fresh California-Arizona
navel oranges that may be shipped to
market during the period January 29-
February 4, 1982, and increases the
quantity of such oranges that may be so
shipped during the period January 22-
January 28, 1982. Such action is needed
to provide for orderly marketing of fresh
navel oranges for the periods specified
due to the marketing situation
confronting the orange industry,
EFFECTIVE DATES: This regulation
becomes effective January 29, 1982, and
the amendment is effective for the
period January 22-28, 1982.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, (202) 447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This rule has been reviewed under
Secretary's Memorandum 1512-1, and
Executive Order 12291 and has been
designated a “non-major” rule. This
regulation and amendment are issued
under the marketing agreement, as
amended, and Order No. 907, as
amended (7 CFR Part 907), regulating the
handling of navel oranges grown in
Arizona and designated part of
California. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The action

is based upon the recommendation and
information submitted by the Navel
Orange Administrative Committee and
upon other available information. It is
hereby found that this action will tend
to effectuate the declared policy of the
act,

This action is consistent with the
marketing policy for 1981-82. The
marketing policy was recommended by
the committee following discussion at a
public meeting on October 6, 1981. The
committee met again publicly on
January 26, 1982 at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
navel oranges deemed advisable to be
handled during the specified weeks. The
committee reports the demand for navel
oranges is good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date4intil 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
and the effective date necessary to
effectuate the declared policy of the act.
Interested persons were given an
opportunity to submit information and
reviews on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of navel
oranges. It is necessary to effectuate the
declared purposes of the act to make
these regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and
effective time.

1. §907.838 is added as follows:

§907.838 Navel Orange Regulation 538.

The quantities of navel oranges grown
in Arizona and California which may be
handled during the period January 29,
1982, through February 4, 1982, are
established as follows:

(a) District 1: 1,232,000 cartons;

(b) District 2: 218,000 cartons;

(c) District 3: Unlimited cartons;

(d) District 4: Unlimited cartons.

2. §907.837 Navel Orange Regulation
537 (47 FR 2980), is hereby amended to
read:

§907.837 Navel Orange Regulation 537.

* - - - -

(a) District 1: 1,317,000 cartons;

(b) District 2: 233,000 cartons;

(c) District 3: Unlimited cartons;

(d) District 4: Unlimited cartons.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: January 27, 1982.

Charles M. Brader,

Director, Fruit and Vegetable Division,
Agricultural Marketing Service.

[FR Doc. 82-2429 Filed 1-27-82; 11:43 am)|

BILLING CODE 3410-02-M

Farmers Home Administration
7 CFR Part 1980

Business and Industrial Loan Program

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations pertaining to the
administration of the Business and
Industrial (B&I) Loan Program. The
changes involve (1) redefining loan
purposes for refinancing debts; (2)
revising equity requirements; and (3)
revising personal and corporate
guarantees. Those changes are related
to factors FmHA considers to be
appropriate in order to assure more
viable projects and thereby reduce the
government potential liability for losses
in the event of default. These actions are

- being taken in response to agency

recommendations te correct deficiencies
in the regulations as suggested by the
Department's Office of Inspector
General. The intended effect of these
actions is to clarify FmHA's loan
requirements and strengthen the
program.

EFFECTIVE DATE: Effective January 28,
1982; however, these amendments shall
not apply to any loan(s) where a
conditional commitment for guarantee
was issued by FmHA and accepted by
the lender before January 28, 1982,

FOR FURTHER INFORMATION CONTACT:
Darryl H. Evans, Deputy Director,
Business and Industry Loan Processing
Division, USDA, FmHA, Washington,
DC 20250 Telephone: (202) 447-4150.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedure established in
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Secretary's Memorandum 1512-1 and
Executive Order 12291 and has been
determined “‘nonmajor.”

This decision is the result of a series
of actions and prior published
Regulations FmHA has taken in
response to internal program reviews
and subsequent recommendations by
USDA's Office of Inspector General. The
Amendment to this Regulation are to
correct program weaknesses found in
the reviews and confirmed by FmHA
experience. This action will narrow the
broad discretion now permitted by the
regulations by clarifying the intent of the
regulations. This action is needed to
make fair and consistent loan-making
decisions by FmHA, thereby protecting
the public investment without
destroying the element of flexibility
required to administer such a program.
The benefits of such action also apply
equally to the applicants since FmHA's
position is more clearly defined. In
addition, no additional costs or burden
will result from the changes. The impact
of those changes is therefore considered
nonmajor,

The FmHA programs and projects
which are affected by this action are
subject to State and local clearinghouse
review in the manner delineated in
FmHA Instruction 1901-H. CFDA
Number 10.422, Business and Industrial
Loans.

This document has been reviewed in
accordance with FmHA Instruction
1901-G, “Environmental Impact
Statements." It is the determination of
FmHA that the action does not
constitute a major Federal action
significantly affecting the quality of the
human environment and, in accordance
with the National Environmental Policy
Act of 1969, P. L. 91-190, an
Environmental Impact Statement is not
required

Sections 1980.411(a)(12), 1980.441 and
1980.443 of Subpart E of Part 1980,
Chapter XVIII, Title 7, Code of Federal
Regulations are amended. On June 20,
1980, FmHA published in the Federal
Register (45 FR 41647) a notice of
proposed rulemaking setting forth the
proposed changes in the regulations.
Interested parties were given the
opportunity to submit, not later than
August 19, 1980, any comments, views,
or recommendations regarding the
proposed changes.

Having considered those factors, the
Administration believes it is in the best
interest of the agency and the public to
now proceed with the publication of this
rule. ;

Discussion of Comments

A total of 13 interested parties
responded to the proposed rule within

the allowed comment period. Each
FmHA issue was not necessarily
addressed in each of the respondents’
comments.

The first issue dealt with revising
§ 1980.411(a)(12) to clarify the
conditions FmHA would follow in
reviewing loan applications when debt
refinancing is requested.

It was FmHA's position that many
loan requests are denied or require
restructuring because the applicant and
lender did not substantiate or
adequately document the proposal to
conform to FmHA regulations. For
example, in many cases the request for
refinancing did not actually save
existing jobs but merely was a vehicle
used to reduce a lender's exposure on a
loan already on its books with the
applicant.

There are situations, however, where
refinancing does actually save jobs or
strengthen the proposal (e.g., to obtain
lien position for collateral where
appropriate, to improve net cash flow by
restructuring short-term debts that
should have been financed over longer
periods of time and provide permanent
financing following construction).

One respondent indicated that lenders
may be apprehensive to discuss the
need for refinancing when such
information could be used by FmHA to
the detriment of the borrower. It was
also suggested that FmHA expand their
regulation as to the guarantee
percentage FmHA would offer versus
the lender's exposure. FmHA's
experience reflects that very few
projects actually result in saved jobs.
Therefore, the documentation of reasons
for refinancing is essential for FmHA to
make a valid decision on the
application. Each loan proposal must be
judged on its own merits, therefore,
FmHA believes it is best not to try and
cover all possible contingencies in the
regulations as it may relate to the
lender’s exposure on the loan.

FmHA believes that the regulations
should be expanded to include a third
category for refinancing projects. This
would include a situation where
permanent financing (covered by the
guarantee) follows a construction loan.
In many cases a business starts
construction with an interim loan. These
loans are relatively short in duration
and require upon maturity that a
permanent loan (take-out) be placed at
that time. In some cases the interim
lender is not necessarily the permanent
lender. This type of situation is not
really a “bail-out” situation. FmHA has
included in this final rule this provision.

FmHA considered these major
alternatives in developing the revision:

(1) Maintain the Status quo of existing
regulations which defines debt
refinancing as an allowable loan
purpose “. .. in connection with sound
projects when it is determined by FmHA
that it is necessary to help stabilize the
economic base of the rural area and
increase or maintain employment.” To
continue under the current regulation
provision would not solve the major
problems of interpretation FmHA as
well as applicants were experiencing in
situations to request for refinancing and
assurance that the refinancing actually
saved jobs—one of the major objectives
of the B&I program.

(2) Specify separately for loans
involving new businesses and those
supporting existing businesses,
appropriate proportions for debt
refinancing activities. Distinctive
financial situations and program job-
producing strategies are likely to
characterize these two broad categories
of loan proposals. Maximum
percentages allowable for debt
refinancing in either situation would be
specified.

This option would establish certain
limits on Debt Refinancing which may
not solve the business' needs and
therefore would be too stringent of a
requirement.

(3) Define both the programmatic and
financial management purposes which
could justify debt refinancing; require
documentation to support debt
refinancing requests; tailor the size of
the guarantee to the debt refinancing
request. This provision would define the
job-producing requirement for debt
refinancing to be considered allowable.
It requires that the lender and FmHA
determine that debt refinancing is
necessary to save existing jobs.

In addition it would be necessary to
define the financial situations in which
debt refinancing could be considered to
tie FmHA's decision on size of
guarantee to the debt refinancing
situation.

The final rule reflects this alternative
as modified by public comment
considerations. It is believed that the
alternative is the most efficient and
effective one.

The second issue dealt with revising
§ 1980.441 to clarify the equity
requirements for B&! applications.
FmHA has received many inquiries for
interpretation of our present regulations
on equity and has been asked for
guidelines in the calculation of equity.
FmHA proposed in the prior rule and
still maintains that equity should consist
of either cash or tangible earning assets
at book value. FmHA experience has
shown that applicants have, in many
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cases, wanted to use all appraisal
surplus as equity for the project. While
this may be desirable in certain
circumstances where assets appreciated
substantially above current book value,
FmHA does not believe this is a valid
argument for meeting the equity
contribution of a project.

One respondent indicated that FmHA
establish a minimum 10 percent tangible
balance sheet equity requirement that
would remove all the administrative
discretion currently in the regulation, It
was suggested that an alternative
solution would be to have the lender
and borrower set forth their arguments
in writing to justify a lower equity
position. Another respondent
recommended allowing, in addition to
real estate, surplus appraisals of
marketable machinery and equipment to
satisfy the equity requirement and
allowing subordinated debt to make up
100 percent of the equity requirement,
instead of the originally proposed one-
half equity contribution.

Recent FmHA analysis of its loan
portfolio reflected many instances
where the current regulation of requiring
a minimum of 10 percent equity was not
being followed. Loans were being closed
without an actual 10 percent equity. This
was due in part to the vagueness of the
regulation terminology. FmHA therefore
believes this regulation needs to be
more specific and circumstances
established for the equity contribution.

Concerning the issue of allowing
appraisal surplus, FmHA has found
through its servicing of loans that fixed
asset appraisals were being submitted in
substantial amounts over cost at time of
loan closing and in FmHA liquidation
situations never bring near the
appraised value. For this reason FmHA
chose not to include appraisal value as
part of the equity contribution.

In several instances, FmHA has
received requests to finance projects
where the applicant is also a
construction contractor. In these cases
the profit the contractor would have
earned is not charged which results in a
total lower gonstruction cost. This is
generally known as sweat equity. FmHA
believes this arrangement is not valid in
equity calculations. FmHA also
reviewed the subordinated debt
contribution as part of the equity, but
has decided that this provision would
not be consistent with the Agency's
policy of strengthening the credit
factors, therefore it is not included in the
equity calculation provision.

FmHA considered two alternatives:

(1) Maintain the Status Quo. This
options is not feasible since the
problems FmHA has experienced would
continue and the confusion or

interpretation would result in continued
misunderstanding and confusion.

(2) The second alternative was to
clarify the regulations to provide for an
absolute 10 percent minimum and list
the situations in which a 20-25 percent
minimum will be required.

A minimum of 10 percent tangible
balance sheet equity will be required at
the time the Loan Note Guarantee is
issued for guaranteed loans. For new
business ventures, requests for energy-
related projects, or when no or limited
personal or corporate guarantees are
offered, a minimum of 20-25 percent
equity will be required. This alternative
was selected. It provides ample
flexibility and at the same time
eliminates vagueness in the previous
provisions of the regulation.

The third and final issue deals with
revising § 1980.443 to clarify the
personal and corporate guarantee
requirements.

FmHA's proposed rule considers an
exemption from the requirements for
personal and corporate guarantees if the
applicant had a favorable credit history,
proven management, profitable
operation or if the business ownership
was considered widely held or if legally
restricted, etc. The proposed rule
involved more descriptive language and
should eliminate confusion in this
matter on the part of the lender,
applicant and FmHA.

Comments received from the public on
this issue were not significant, therefore,
FmHA will adopt the proposed rule
language without change. The changes
will clarify the definite requirement and
modify the discretionary requirements
to specify instances in which waivers
may be approved. The revised language
requires guarantees from owners or
major stockholders and all partners,
except in specifitally defined situations
where a waiver may be sought.
Guarantees of parent, subsidiary or
affiliated companies remain
discretionary.

No additional USDA or other federal
costs will be incurred as a result of the
proposed revisions. Current costs are
limited to the personnel costs to support
staff involved in the review and
processing of loan applications.
Clarifying and standardizing review
procedures should help reduce the time
it takes to make a decision about an
application; having all necessary
information provided assembled prior to
final decisionmaking should also
expedite that process. Borrowers and
lenders who wish to participate in the
program are not expected to incur any
new costs.

PART 1980—GENERAL

Accordingly, Subpart E of Part 1980 is
amended as follows:

1. Section 1980.411(a)(12) is revised to
read as follows:

§ 1980.411 Loan purposes. ** *
(a) Private entrepreneurs * * *

* * . * .

(12) Debt refinancing. Lenders and
FmHA must provide as part of their loan
analysis the reasons for refinancing and
the file must be documented
accordingly. Refinancing debts may be
allowed in connection with viable
projects when it is determined by the
lender and FmHA that it is necessary to ,
save existing jobs. FmHA will consider
any lender’s exposure as it relates to
this item and may adjust the guarantee
percentage accordingly. Refinancing in
accordance with this paragraph may be
insured or guaranteed only when:

(i) It is necessary to spread
substantial debt payment over a longer
period of time thereby improving the
businesses’ net cash flow and working
capital position consistent with the
useful life of the asset(s) being
refinanced, or

(ii) For payment of short-term debt
when required in situations customarily
financed over long periods of time (e.g.,
financing the purchase of real estate,
machinery, or equipment with short-
term debt or cash expenditures, when
lenders would not extend reasonable
longer terms to the business), or

(iii) It is necessary lto place a
permanent loan subsequent to an
interim loan for financing the
construction of the project.

- * L * *

2, Section 1980.441 is amended by
revising the present text up to
“administrative” to read as follows:

§ 1980.441 Applicant equity requirements.

(a) A minimum of 10 percent tangible
balance sheet equity will be required for
insured loans at loan closing or at the
time the Loan Note Guarantee is issued
for guaranteed loans. However, balance
sheet equity in the amount of at least
20-25 percent will be required under the
following circumstances:

(1) For new businesses since they do
not have a history of proven operations
and such businesses generally
experience unforeseen startup expenses
which may deplete the available cash
resources.

(2) For businesses where the applicant
does not or cannot offer a limited or full
personal or corporate guarantee as
required in § 1980.443 and thereby
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weakens the financial soundness of the
loan.

(3) For energy related businesses
since these types of projects may be
technically feasible, but in many
instances are more susceptible to higher
risk and a higher equity position will
assure management's commitment to the
project.

FmHA may also require more than a ten
percent equity investment in projects
other than those in paragraphs (a)(1), (2)
and (3) of this section if the reviewing
official makes a written determination
that special circumstances necessitate
this course of action. Special
circumstances are limited to credit
[factors which negatively affect the
financial soundness of the loan, the
chances of the project’s success, or the
repayment ability of the borrower. Such
determination will be in writing by the
reviewing official and explained fully
what the special circumstances are and
how FmHA decided upon the percentage
of equity investment to be required in
the individual case.

(b) FmHA will require the applicant to
contribute all of the equity requirement
in the form of either cash or tangible
earning assets injected into the business
and reflected on the balance sheet.
Appraisal surplus and/or subordinated
debt can nol be used in the calculation
of the equity requirements.

Administrative

- * - * -

3. Section 1980.443(b) is revised, and a
new administrative paragraph is added
after paragraph (c)(4) to read as follows:

§ 1980.443 Collateral, personal, and
corporate guarantees, and other
requirements.

(b) Personal and corporate
guarantees. (1) Unconditional personal
guarantees (i.e., absolute guarantees of
full and punctual payment and
performance by the borrower) from
owners or major stockholders as
determined by FmHA and all partners of
partnerships unless restricted by law
will be required unless exempted as
provided for in paragraph (b)(2) of this
section. Guarantees of parent,
subsidiaries, or affiliated companies
and/or secured guarantees may also be
required.

(2) An exception to the requirement
for personal or corporate guarantees
may be made by FmHA when requested
by the lender and if:

(i) The applicant has a satisfactory
and current (not over 90 days old) credit
report, proven management, evidence of
the market necessary to support
projections, profitable historical

performance of no less than 3 years,
abundant collateral to protect the lender
and FmHA, sufficient cash flow to
service its debts, and meets key industry
standards such as those of Robert
Morris Associates, Dun and Bradstreet,
or the like; or

(ii) The applicant's stock is widely
enough held so.that no one individual
can exercise control. Examples of
control would include but are not
limited to: holding sufficient proxies and
maintaining sufficient family or special
interest voting blocks; or

(iif) An applicant which has a parent,
subsidiary, or affiliate which is legally
restricted from guaranteeing, or if the
guarantee would conflict with existing
contractual obligations. Examples of
existing contractual obligations include
but are not limited to restrictions in loan
agreements or in credit lines which may
preclude guaranteeing.

(3) Unsecured personal guarantees,
while collateral, will not be considered
for purposes of adequacy of security.
Personal guarantees will be secured by
collateral when business collateral
offered is determined by FmHA to be
insufficient or when the applicant's
credit does not meet the program's
normal requirements.

(4) Guarantors of applicants will:

(i) In the case of personal guarantees,
provide current financial statements
(not over 60 days old at time of filing),
signed by the guarantors, which make a
clear disclosure of community or
homestead property.

(ii) In the case of corporate
guarantees, provide current financial
statements (not over 90 days old at time
of filing), certified by an officer of the
corporation.

(iii) When applicable, provide written
evidence to FmHA of their inability to
provide a guarantee because of existing
contractual arrangements or legal
restrictions.

(C) L]

[4) LA

Administrative

Within their loan approval authority, State
Directors will examine the personal and
corporate guarantee requirements as set forth
in paragraph (b) of this Section and will make
a decision as to what type and size of
guarantee is warranted by FmHA in a given
case. The loan file will be fully documented
as to the facts and reasons for the decisions
reached.

(7 U.S.C. 1989; 42 U.S.C. 1980; 5 U.S.C. 301,
Sec. 10 of Pub. L. 93-357; 88 Stat. 392; 7 CFR
2.23; 7 CFR 2.70)

Note.—The reporting and/or recordkeeping
requirements contained herein have been
approved through January 31, 1984, under
Number 0575-0029 by the Office of

Management and Budget in accordance with
the Federal Reports Act of 1942,

Dated: January 7, 1982.
Michael E. Brunner,
Acting Administrator, Farmers Home
Administration.
[FR Doc. B2-2242 Filed 1-27-82; 8:45 am]
BILLING CODE 3410-07-M

Animal and Plant Health Inspection
Service

9 CFR Part 82

[Docket 82-007]

Exotic Newcastle Disease; and
Psittacosis or Ornithosis in Poultry
Area Released From Quarantine

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: The purpose of this
amendment is to release a portion of El
Paso County in Colorado from areas
quarantined because of exotic
Newecastle disease. Surveillance activity
indicates that exotic Newcastle disease
no longer exists in the area quarantined.

EFFECTIVE DATE: January 21, 1982.

FOR FURTHER INFORMATION CONTACT:
W. W. Buisch, Chief, National
Emergency Field Operations, Emergency
Programs, Veterinary Services, USDA,
Federal Building, Room 748, Hyattsville,
MD 20782, 301-436-8073.

SUPPLEMENTARY INFORMATION:

Executive Order 12291 and Emergency
Action

This final action has been reviewed in
conformance with Executive Order
12291, and has been determined to be
not a “major rule.” The Department has
determined that this rule will have an
annual effect on the economy of less
than $100 million; will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or géographic regions; and will
not have any significant adverse effects
on competition, employment,
investment, productivity, or innovation,
or on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets, For this rulemaking action, the
Office of Management and Budget has
waived their review process required by
Executive Order 12291.

Dr. E. C. Sharman, Assistant Deputy
Administrator, Animal Health Programs,
APHIS, VS, USDA, has determined that
the emergency nature of this final rule
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warrants publication without
opportunity for public comment. This
amendment relieves certain restrictions
no longer deemed necessary to prevent
the spread of exotic Newcastle disease,
and must be made effective immediately
to be of maximum benefit to affected
persons.

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Certification Under the Regulatory
Flexibility Act

Dr. Harry C. Mussman, Administrator
of the Animal and Plant Health
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities because it
removes the quarantine imposed due to
exotic Newcastle disease concerning
only one premises, and that premises is
not owned by a small entity.

This amendment releases a portion of
El Paso County in Colorado from the
areas quarantined because of exotic
Newcastle disease. The restrictions

pertaining to the interstate movement of -

poultry, mynah and psittacine birds, and
birds of all other species under any form
of confinement, and their carcasses and
parts thereof, and certain other articles
from quarantined areas, as contained in
9 CFR Part 82, as amended, will no
longer apply to the released area.

PART 82—EXOTIC NEWCASTLE
DISEASE IN ALL BIRDS AND
POULTRY; PSITTACOSIS AND
ORNITHOSIS IN POULTRY

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respect:

§82.3 [Amended]

1. In § 82.3(c)(1), relating to the State
of Colorado, the following premises is
removed:

* * * *

(C) * * %

(i) Ms. Megan Christiansen and Ms.
Rebecca Taggart, 416 San Rafael,
Colorado Springs, El Paso County.

* * " 3 * *

(Secs. 4-7, 23 Stat. 32, as amended; secs. 1
and 2, 32 Stat. 791-792, as amended; secs. 1-4,
33 Stat. 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132 (21 U.S.C. 111-113, 115,
117,120, 123-126, 134b, 134f; 37 FR 28464,
28477, 38 FR 19141))

Done at Washington, D.C., this 21st day of
January 1982.
K. R. Hook,
Acting Deputy Administrator, Veterinary
Services.
[FR Doc. 82-2057 Filed 1-27-82; 8:45 am|
BILLING CODE 3410-34-M

Animal and Plant Health Inspection
Service

9 CFR Part 92

[Docket 80-043]

Importation of Horses

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule.

SUMMARY: This document amends the
regulations for the importation of horses
in the following respects:

1. To permit the entry of Standardbred
horses into the United States from
Australia and Thoroughbred horses
from West Germany, which are
countries affected with contagious
equine metritis (CEM), when certain
specific conditions are met. This action
is being taken because the Deputy
Administrator of Veterinary Services,
Animal and Plant Health Inspection
Service, has determined that the
countries of Australia and the Federal
Republic of Germany have met specific
conditions required by the Department
to safely allow the importation of
certain horses from Australia and the
Federal Republic of Germany without
risk of introducing CEM into the United
States. The effect of this action would
be to provide for the importation of
Standardbred horses from Australia and
Thoroughbred horses from West
Germany, CEM-affected countries.

2. To clarify the information required
on the daily activity records on horses
to be imported from certain countries
affected with CEM. This action is being
taken because it has been found that the
present language in 9 CFR 92.2(i)(2)(iii)
is confusing to importers and the
clarification is necessary to assure that
sufficient and reliable information
concerning the health status of horses
intended for importation from certain
countries affected with CEM is made
available to the Department by the
importer. The effect of this action would
be to identify those records of daily
activities of certain horses in the United
Kingdom, Ireland, France, Australia, and
the Federal Republic of Germany
intended for importation that provide
reliable certification of health history for
such horses,

DATES: Effective date: January 28, 1982,
Comments must be received on or
before March 29, 1982.

ADDRESS: Written comments to Deputy
Administrator, USDA, APHIS, VS, Room
870, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782.

FOR FURTHER INFORMATION CONTACT:
Dr. D. E. Herrick, USDA, APHIS, VS,
Federal Building, Room 821, Hyattsville,
MD 20782, 301-436-8530.

SUPPLEMENTARY INFORMATION:

Executive Order 12291 and Emergency
Action

This action ras been reviewed in
conformance with Executive Order
12291, and has been classified as not a
“major rule.” This regulation should not
result in a significant annual effect on
the economy; should regult in little or no
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and
should have no adverse effects on
competition, employment, investments,
productivity or the ability of the United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The emergency nature of this interim
action makes it impracticable to follow
the procedures of Executive Order 12291
with respect to this interim rule.

Additionally, Dr. Harry C. Mussman,
Administrator of the Animal and Plant
Health Inspection Service, has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.
This is because this interim rule, with
regard to records from countries
affected with CEM, would only clarify
certain procedures already required by
the regulations but which are confusing
to the public. Regarding importation of
Standardbred horses from Australia,
this action should not have a significant
economic impact on a substantial
number of small entities because it is
estimated that this will mean an
increase of approximately 20-50
Standardbred horses the first year and
20 Standardbred horses every year
thereafter which would be imported
from Australia. Presently, there are
approximately 212 horses imported
annually from Australia and there are
several thousand horses imported
annually into the United States from
around the world. Further, such
Standardbred horses are usually imported
only for racing and are returned to the
country of import after the race. Regarding
Thoroughbred horses to be imported
from the Federal Republic of Germany,
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this action would not have a significant
economic impact on a substantial
number of small entities because the
effect of this regulation change would
increase the number of horses imported
from the Federal Republic of Germany
by approximately 15-30 Thoroughbred
horses the first year and approximately
10 horses each year thereafter. There
are approximately 100 horses imported
annually from the Federal Republic of
Germany and several thousand
Thoroughbred horses imported annually
from around the world.

Dr. John K. Atwell, Deputy
Administrator, VS, APHIS, USDA, has
determined that an emergency situation
exists which warrants publication
without prior opportunity for a public
comment period on this interim rule.
First, this amendment relieves the
present restrictions imposed on the
importation of Standardbred horses
from Australia and Thoroughbred
horses from West Germany. It should be
made effective immediately in order to
allow impeorters to bring these horses
into the United States in time to
compete with major international horse
races beginning in March 1982. It has
come to the attention of the Department
that there are importers who wish to
bring into the United States a number of
Standardbred horses from Australia and
Thoroughbred horses from West
Germany in order to compete in major
international horse races which begin in
March. Importers need, at a minimum,
six weeks advance notice to prepare
horses for such races and to make the
necessary transportation arrangements,
Substantial sums of non-refundable
money are required for this type of
transportation. Therefore, it is necessary
to make this amendment effective
immediately so that these arrangements
can be made.

Second, this amendment clarifies
what information is required on health
certificates accompanying horses
imported from certain CEM countries.
Presently, there is some confusion
among importers as to the type of
information required and there is a need
to make clear that the Department will
refuse to allow horses to enter the
United States from such countries unless
all the required information has been
obtained and verified as true, factual,
and correct by approved recordkeeping
systems in the country of export. This
information is necessary to assure that
such horses have not been in contact
with breeding horses or breeding
premises in CEM affected countries at
any time since the horse has reached
731 days of age. This is essential to
assure the Department that the risk of

introducing CEM into the United States
through these horses is reduced to an
acceptable level. This amendment must
be made effective immediately to avoid
further confusion to importers who wish
to move such horses into the United
States.

The following alternatives were
considered in connection with this
interim rule:

1. Prohibit importation of all horses
from countries affected with CEM.

2. Require all horses from countries
affected with CEM to remain in a
country considered free of CEM for a
period of 1 year before entering the
United States.

3. Clarify the present regulations

-regarding the recordkeeping

requirements and revise the list of CEM
countries which have an adequate and
reliable recordkeeping system ta allow
the continued importation of horses
from these countries.

4. Make no change in import permit
requirements.

Alternative No. 1 was rejected
because the Department has found that
under certain circumstances it is safe to
allow the importation of certain horses
from certain countries affected with
CEM without posing a significant threat
that such disease will be introduced into
this country by such horses. Therefore,
to prohibit the importation of all horses
from all CEM countries would be
unnecessary and, thereby, would impose
greater restrictions on the general public
than is required to adequately protect
the horse industry in the United States.

Alternative No. 2 was rejected as a
mandatory requirement because it is
also more restrictive on importers than
the present amendment. As a mandatory
requirement it would prove more costly
to the importer than the present
amendment because the importer would
have to pay for transportation and
handling costs in another counry. In this
connection, we note that other CEM-free
countries might not allow the entry of
such horses for the requisite year's time,
thereby preventing de facto any
importation of horses into this country
originating in a CEM country. Further,
alternative No. 2 was rejected because it
is unrealistic to believe that racing
horses in competition status can
compete only in CEM free countries.
Most of the world's best racing stock
come from countries now affected with
CEM. Therefore, alternative No. 2 was
also rejected.

Alternative No. 4 was rejected
because the Department has determined
that, in addition to the United Kingdom,
Ireland, and France, there are breed
associations in the countries of

Australia and the Federal Republic of
Germany which appear to have
adequale and reliable recordkeeping
systems on the health history of certain
horses. Also, the Department has found
that the present regulations are written
in such a manner as to cause confusion
to (1) importers wishing to import horses
from the United Kingdom, Ireland, and
France, pursuant to § 92.2(iii) of the
regulations, regarding the extent and
kind of health history information the
Department requires on certain horses
coming from those countries before they
are allowed entry into this country.
Therefore, in order to allow the
importation of horses whenever possible
while still carrying out the Department's
responsibilities regarding the
importation of horses under the Animal
Quarantine Laws, and in order to
provide clear and understandable notice
to the public of the requirements for
importing horses, some change in the
regulations appears to be necessary. In
this regard, it is noted that the
Department has been urged by persons
in the horse industry to allow the entry
of horses from Australia and the Federal
Republic of Germany.

Alternative No. 3 appears to be the
most advantageous to importers and to
the Service because it would allow
horses from CEM affected countries to
enter the United States when a
recordkeeping system in that country is
approved by the Department as
adequate to meet its requirements for
certification.

The amendment to clarify existing
regulations will impose no new costs on
the public. The amendment which
allows certain horses to be imported
from Australia and the Federal Republic
of West Germany would impose some
costs on importers, but the Department
feels these costs are acceptable and are
offset by the benefit of allowing these
horses to come into the United States
when presently they are not allowed
entry.

Daily Activity Records for Horses from
CEM Countries

On Friday, February 17, 1978, there
was published in the Federal Register
(43 FR 6957-6958) a proposed
amendment to permit the entry of
certain horses into the United States
from the United Kingdom, Ireland, and
France, which are countries affected
with contagious equine metritis (CEM),
when specific conditions are met.

The proposal stated that on-site
inspections had been made of facilities
and records of individual animal
histories of certain horses in the United
Kingdom, Ireland, and France, and it
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appeared that sufficient specific
information was available on certain
horses in those countries to enable
reliable certifications to be made that
would establish the fact that since
reaching two years of age they had not
been on any premises where breeding is
carried out; and that this certification,
together with a series of three negative
cultures for CEM at least 7 days apart,
and an import permit should provide
satisfactory assurances that such horses
imported from those countries were not
likely to introduce CEM into the United
States.

Among other considerations, the final
rule published Tuesday, June 13, 1978 (43
FR 25418-25419), determined that
additional protection against the
introduction of CEM into the United
States be provided by requiring that the
National Veterinary Service of countries
affected by CEM certify for export only
those horses that have individual health
history records which show that, since
reaching 2 years of age, such horses
have not been on any premises where
breeding was carried out (9 CFR
92.2(i)(2)(iii)), thereby substantially
reducing the danger of their exposure to
the disease.

The present wording of the existing
regulations for this certification found in
§ 92.2(i)(2)(iii) has been confusing to
importers. It was the intent of the
Department to require horses imported
for permanent entry from the United
Kingdom, Ireland, and France, to be
accompanied by a certificate issued by a
licensed veterinarian who has inspected
the daily records on file with an
approved association and endorsed by
an official of the National Veterinary
Service of such country. It was also the
intent of the Department that the
certificate certify that the daily records
were found to be true and factual and
show that, since reaching 2 years of age,
such horses have not been on premises
where breeding was carried out. The
Department intended to accept
certification for a horse only if the
information certified is based on records
kept as part of a record keeping system
which officials of the Department had
reviewed and determined to be
adequate and reliable to provide the
necessary health history certification.

The Department has received
numerous requests, both from horse
importers in the United States and
exporters from CEM infected countries,
to approve daily records that have not
been reviewed or verified as factual,
true and correct by Department
approved record-keeping systems
maintained by an approved breed
association in the exporting country.

The on-site inspection conducted by
the Department representatives
identified Weatherby's Ltd. in the
United Kingdom and Ireland, Haras du
Pain in France, and, as discussed later in
this proposal, the Direktorium Fur
Vollblutzucht und Rennen e.v. in the
Federal Republic of Germany, and the
Australian Trotting Council and the
affiliated State Trotting Control Boards
in Australia as having sufficient specific
information and a reliable record-
keeping system in order to verify the
individual daily records on certain
horses. These firms maintain records to
enable reliable certification to be made
to establish the fact that, since reaching
two years of age, a horse has not been
on any premises where breeding is
carried out. The animal health
authorities for the governments of
Australia, Federal Republic of West
Germany, Great Britain, Ireland, and
France did not recommend nor advise
the Department's representatives of any
other firm or record keeping agency that
could provide such verification.
Direktorium Fur Vollblutzucht und
Rennen e.v., Weatherby's and Haras du
Pain maintain such recordson -
Thoroughbred race horses only.

The Department is clarifying what
information will be required to qualify a
horse for importation from Great Britian,
Ireland, France, Australia or the Federal
Republic of Germany into the United
States under § 92.2(i)(2)(iii) of the
regulations. The Department believes
that in determining the disease status of
a horse with regard to CEM, the horse
must be accompanied by a certificate
which is issued by a veterinarian who is
qualified to issue such certificates by the
foreign country from which the horse is
exported, stating that the veterinarian
has examined the records of daily
activities of the horse, maintained by
the trainer and certified as factual,
current and true by the veterinarian in
charge of the training or racing stable,
and has compared information found on
these daily records with the information
found on records of the horse's activity
maintained by the approved record-
keeping association in the country of
export. Further, the veterinarian will be
required to certify that he/she has found
the information in the two sets of
records to be consistent and current.
The information that will be required to
be maintained in both sets of records
would include the name, sex, age, breed,
and all identifying marks of the horse;
all premises where the horse has been
since reaching 731 days of age and the
dates the horse was at these premises;
and a statement that none of the
premises were breeding premises. In

addition, this certificate will be required
to be endorsed by an official of the
national veterinary services of the
country of export who would certify that
the veterinarian issuing the certificate ,
was qualified to do so.

The records maintained by the trainer
and the record-keeping breed
association must reflect a daily,
unbroken record of the horse's activities
since reaching 2 years of age. Therefore,
if the horse leaves the home country for
racing or other purposes and the daily
activities of the horse cannot be
maintained by both the record-keeping
breed association and the trainer, the
horse would be ineligible for permanent
entry into the United States.

These precautions are believed
necessary to help in insuring that no
horse infected with or exposed to CEM
is imported into the United States. It is a
standard practice for trainers of certain
breeds to keep daily records of the
horse's activities, and the verified
records should provide the Department
with an accurate history of where the
horse has been since reaching two years
of age. Relying on the certification as to
the truthfulness of the records would be
in lieu of having the records, which may
be voluminous or difficult to transport,
accompany the horse being imported.
The comparison of the two sets of
records and certificates should provide
sufficient assurance that the records are
current, true and correct.

Horses From Australia and Federal
Republic of Germany

The regulations are also being revised
to authorize the above-mentioned
certification procedure for Standardbred
horses imported from Australia and
Thoroughbred horses imported from the
Federal Republic of Germany. This is
because the Trotting Control Council
and the affiliated State Trotting Control
Boards in Australia maintain a reliable
record keeping system for Standardbred
horses and the Direktorium Fur
Vollblutzucht und Rennen e.v. for the
Federal Republic of Germany maintains
a reliable record keeping system for
Thoroughbred horses. Consequently,
based upon this Department's review of
both record systems, certification by the
Trotting Control Council, or an affiliated
State Trotting Control Board in
Australia, and the Direktorium Fur
Vollblutzucht und Rennen e.v. should
help insure that the horse from those
countries being certified are not infected
with or exposed to CEM.

When the Department is notified and
confirms that there are other
organizations which maintain similar
accurate records containing the
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specified information with respect to
horses, additional appropriate changes
to the regulations will be considered.

The Paperwbrk Reduction Act does
net apply to records maintained by
foreign countries. Therefore, OMB
clearance of these record-keeping
provisions is not required.

PART 92—IMPORTATION OF CERTAIN
ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER
REQUIREMENTS FOR CERTAIN
MEANS OF CONVEYANCE AND
SHIPPING CONTAINERS THEREON

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is amended as
follows:

In § 92.2 subparagraph (i)(2)(iii)
introductory text and (i)(2)(iii)(A)
revised to read:

§92.2 General prohibitions; exceptions.

» * * - *

(i) 4

(ii) " x &

(i#i) Thoroughbred horses imported for
permanent entry from the Federal
Republic of Germany, the United
Kingdom, Ireland, France, and
Standardbred horses from Australia, if
such horses are accompanied at the time
of importation by import permits in
accordance with § 92.4 of the
regulations and are accompanied by a
certificate issued and signed by a
veterinarian whao is qualified to issue
such certificate by the foreign country
from which the horses are exported.
This certificate shall be endorsed by an
official of the National Veterinary
Service of the country of export who
certifies that the veterinarian signing
and issuing the certificate is qualified to
do so. The veterinarian signing and
issuing the certificate shall certify that:

(A) He/she has examined the daily
records of the horse's activities
maintained by the trainer and certified
to be current, true and factual by the
veterinarian in charge of the training or
racing stable, and examined the records
of the horse's activities maintained by a
record-keeping association which has
been specifically approved by
Veterinary Services,® and certified by
such association to be current and true
and factual, for the following
information: identification of the horse
by name, sex, age, breed, and all
identifying marks, identify all premises

» The following breed associations and their
record systems have been approved by the
Department: Weatherby's Ltd. for the United
Kingdom and Ireland: Haras du Pain for France;
Direktorium Fur Vollblutzucht und Rennen e.v. for
the Federal Republic of Germany: and the
Australian Trotling Council and the affiliated State
Trotting Control Boards for Australia.

where the horse has been since reaching
731 days of age and the dates that the
horse was at such premises, and that
none of the premises are breeding
premises. Further, that he/she has
compared the records maintained by the
approved recordkeeping association
with the records kept by the trainer and
has found the information described
above on these two sets of records to be
consistent and current.

» * - - -

(Sec. 2, 32 Stat. 792, as amended, sec, 4 and
11, 76 Stat. 130 and 132 (21 U.S.C. 111, 134c
and 134f); 37FR 28464, 28477, 38 FR 19141)

All written submissions made
pursuant to this notice will be made
available for public inspection at the
Federal Building, 6505 Belcrest Road,
Room 870, Hyattsville, Maryland, during
regular hours of business (8 a.m. to 4:30
p.m., Monday to Friday, except
holidays) in a manner convenient to the
public business (7 CFR 1.27(b)).

Comments submitied should bear a
reference to the date and page number
of this issue in the Federal Register.

Done at Washington, D.C., this 21st day of
January, 1982.

K. R. Hook,

Acting Depuly Administrator, Velerinary
Services.

[FR Doc. 82-2058 Filed 1-27-82; 8:45 am|

BILLING CODE 3410-34-M

Food Safety and Inspection Service

9 CFR Parts 307, 350, 351, 354, 355,
362, and 381

[Docket No. 81-036F]

Rate Increase For Inspection Services

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The rates charged by USDA
to provide overtime inspection,
identification, certification, or
laboratory service to meat and poultry
establishments are increased to reflect
the increased costs of providing these
services.

EFFECTIVE DATE: March 1, 1982.

FOR FURTHER INFORMATION CONTACT:
June P. Blair, Director, Finance Division,
Food Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
DC 20250, (202) 382-0072.
SUPPLEMENTARY INFORMATION:

Executive Order 12291

This final rule is issued in
conformance with Executive Order
12291, and has been determined to be
not a “major rule.” It will not result in
an annual effect on the economy of $100

million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions, or significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

Since costs incurred by the
Government for certain inspection
services, other than ordinary costs, are
recoverable by the Government, no
alternative actions were considered.

Effect on Small Entities

The Administrator, Food Safety and
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities as defined by
the Regulatory Flexibility Act, Pub.L. 96-
354 (5 U.S.C. 601) because the fees
provided for in this document are not
new but merely reflect a minimal
increase in the costs currently borne by
those entities which elect to utilize
certain inspection services.

Background

On September 17, 1981, the Food
Safety and Inspection Service (FSIS)
published a final interim rule in the
Federal Register (46 FR 46111) to
increase the rates charged by USDA to
provide overtime inspection,
identification, certification, or
laboratory service to meat and poultry
establishments for Fiscal Year 1982. The
amendments were implemented on an
interim baisis because of the Agency's
need to increase these rates to cover
increases in costs of the services
commencing with the beginning of the
fiscal year. The Agency also provided
until December 1, 1981, for public
comment.

Comments

One comment was received in
response to the interim rule from Mr. W,
F. Krueger, Professor, Texas A&M
University, College of Agriculture. Mr.
Krueger stated that the increased costs
associated with overtime inspection,
identification, certification, or
laboratory services would be passed on
to the consumer, and that there will be
an effect on costs in export trade.

In Fiscal Year 1981, FSIS provided
inspection services to industry at a cost
in excess of $310 million. Of this total,
approximately $277 million was for
mandatory inspection, provided without
charge to industry, funded through the
FSIS annual appropriation. The
remaining amount, approximately 10.6
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percent of the total, relates to inspection
services beyond those required for
mandatory inspection. The FSIS
appropriation does not provide funds for
these services and we must recover
them in full through user fees charged to
the establishments which request the
additional services.

Through annual analyses, the Agency
assures that fees charged neither exceed
nor fall short of full reimbursement for
cost of the service. These anaylses also
help assure that our costs are kept to a
minimum: Since the Fiscal Year 1982
inereases represent a small increase
over the Fiscal Year 1981 fees which
apply to a small percentage of total
inspection costs, we believe they will
not have a major economic impact.

In consideration of the foregoing, the
Federal meat and poultry products
inspection regulations (9 CFR Parts 307,
350, 351, 354, 355, 362, and 381) are
amended as set forth below,

PART 307—FACILITIES FOR
INSPECTION

1. The authority citation for § 307.5 is
revised to read as follows:
Authority: 41 Stat. 241, 7 U.S.C. 384; 34 Stat.

1264, as amended; 21 U.S.C. §21; 62 Stat. 334;
21 U.S.C. 685, 7 CFR 2.17(g), 2.55.

2. Section:307.5(a) is revised to read as
follows:

§307.5 Overtime and holiday inspection
service.

(a) The management of an official
establishment, an importer, or an
exporter shall pay the Food Safety and
Inspection Service $18.12 per hour per
Program employee to reimburse the
Program for the cost of the inspection
service furnished on any holiday as
specified in paragraph (b) of this
section; or for more than 8 hours on any
day, or more than 40 hours in any
administrative workweek Sunday
through Saturday.

PART 350—SPECIAL SERVICES
RELATING TO MEAT AND OTHER
PRODUCTS

3. The authority citation for § 350.7 is
revised to read as follows:

Authority: 41 Stat. 241, 7 U.S.C. 394; 60 Stat.
1087, as amended, 7 U.S.C. 1622; 60 Stat. 1090,
as amended, 7 U.S.C. 1624; 34 Stat. 1264, as
amended, 21 U.S.C. 621; 62 Stat. 334, 21 U.S.C.
695; 7 CFR 2:17(g), 2.55.

4. Section 350.7(c) is revised to read as
follows:

§350.7 Fees and charges.
(c) The fees to be charged and
collected for service under the

regulations in this Part shall be at a rate
of $14.64 per hour for base time, $18.12
per hour for overtime including
Saturdays, Sundays, and holidays, and
$27.28 per hour for laboratory service, to
cover the costs of the service and shall
be charged for the time required to
render such service. Where appropriate,
this time will include but will not be
limited to the time required for travel of
the inspector or inspectors in connection
therewith during the regularly scheduled
administrative workweek.

* * * * .

PART 351—CERTIFICATION OF
TECHNICAL ANIMAL FATS FOR
EXPORT

5. The autharity citation for §§ 351.8,
351.9, 354.101, 355.12, and 362.5 is
revised to read as follows:

Authority: 60 Stat. 1087, as amended, 7
U.S.C. 1622, 60 Stat. 1090, as amended, 7
U.S.C. 1624; 7 CFR 2.17(g), 2.55.

6. Section 351.8 is revised to read as
follows:

§351.8 Charges for surveys for plants.

Applicants for the certification service
shall pay the Department for salary
costs at the rate of $14.64 per hour for
base time, $18.12 per hour for avertime,
travel and per diem allowances at rates
currently allowed by the Government
Travel Regulations, and other expenses
incidental to the initial survey of the
rendering plants or storage facilities for
which certification service is requested.

7. Section 351.9 is revised to read as
follows:

§351.9 Charges for examinations.

(a) The fees to be charged and
collected by the Administrator for
examination shall be $14.64 per hour for
base time and $18.12 per hour for
overtime including Saturdays, Sundays,
and holidays, as provided for in § 351.14
and $27.28 per hour for any laboratory
service required to determine the
eligibility of any technical animal fat for
certification under the regulations in this
Part. Such fees shall be charged for the
time required to render such service,
including, but not limited to; the time
required for the travel of the-inspector or
inspectors in connection therewith.

* - * * -

PART 354—VOLUNTARY INSPECTION
OF RABBITS AND EDIBLE PRODUCTS
THEREOF

8. Section 354.101 (b) and (c) are
revised to read as follows:

§354.101 On a fee basis.

» . * .

(b) The charges for inspection service
will be based on the time required to
perform such service. The hourly rate
shall be $14.64 for base time and $18.12
for overtime or holiday work.

(c) Charges for any laboratory
analysis or labaratory examination of
rabbits under this Part related to the
inspection service shall be $27.28 per
hour.

PART 355—CERTIFIED PRODUCTS
FOR DOGS, CATS, AND OTHER
CARNIVORA; INSPECTION,
CERTIFICATION, AND
IDENTIFICATION AS TO CLASS,
QUALITY, QUANTITY, AND
CONDITION

9. Section 355.12 is revised to read as
follows:

§355.12 Charge for service.

The fees to be charged and collected
by the Administrator shall be $14.64 per
hour for base time, $18.12 per hour for
overtime, including Saturdays, Sundays,
and holidays, and $27.28 per hour for
laboratory services to reimburse the
Service for the cost of the inspection
service furnished.

PART 362—VOLUNTARY POULTRY
INSPECTION REGULATIONS

10. Section 362.5(c) is revised to read
as follows:

§362.5 Fees and charges.

- - * - *

(c) The fees to be charged and
collected for service under the
regulations in this Part shall be at the
rate of $14.64 per hour for base time,
$18.12 per hour for overtime including
Saturdays, Sundays, and holidays, and
$27.28 per hour for laboratory service to
cover the costs of the service and shall
be charged for the time required to
render such service, including, but not
limited to, the time required for the
travel of the inspector or inspectors in
connection therewith during the
regularly scheduled administrative
workweek,

. * - . ~

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

11. The authority citation for section
381.38 is revised 1o read as follows:

Authorify: 71 Stal. 447, 448, as amended, 21
U.S.C. 463; 468; 7 CFR 2.17(g). 2.55.

12. Section 381.38 is revised to read as
follows:
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§381.38 Overtime and holiday inspection
service.

{(a) The management of an official
establishment, an importer, or an
exporter shall pay the Food Safety and
Inspection Service $18.12 per hour per
Program employee to reimburse the
Program for the cost of the inspection
service furnished on any holiday
specified in paragraph (b) of this
section; or for more than 8 hours on any
day, or more than 40 hours in any
administrative workweek Sunday
through Saturday.

* » - - *

Done at Washington, DC, on January 12,

1982.

Doneld L. Houston,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 82-2241 Filed 1-27-82; 8:45 am|

BILLING CODE 3410-DM-M

FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 544, 563 and 577
[No. 82-35-A]

Amendments Relating to Issuance of
Mutual Capital Certificates

January 15, 1982,
AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.

SUMMARY: These amendments permit
Federal mutual savings and loan
associations and Federal mutual savings
banks to amend their charters to
authorize the issuance of mutual capital
certificates by adoption of a pre-
approved charter amendment without a
special proxy solicitation. State-
chartered institutions the accounts of
which are insured by the Federal
Savings and Loan Insurance
Corporation (“FSLIC") may adopt
charter amendments authorizing the
issuance of mutual capital certificates
pursuant to applicable state law. These
amendments are intended to streamline
procedures for issuance of mutual
capital certificates and thereby assist
associations in raising new capital.
EFFECTIVE DATE: January 15, 1982.

FOR FURTHER INFORMATION CONTACT:
John P. Soukenik (202-377-6427), Office
of General Counsel, Federal Home Loan
Bank Board, 1700 G Street, NW.,
Washington, D.C. 20552.
SUPPLEMENTARY INFORMATION: The
Federal Home Loan Bank Board, by
Resolution No. 81-652, dated October 29,
1981, proposed to amend its regulations
governing the issuance of mutual capital
certificates. Under the proposed

regulations, a Board pre-approved
charter amendment authorizing the
issuance of mutual capital certificates
could be adopted at any legal meeting of
the membership of a Federal mutual
savings and loan association or a
Federal mutual savings bank without a
special proxy solicitation. In addition,
the proposed amendments would
streamline the procedures for adoption
of the mutual capital certificate charter
amendments by deleting the
requirements of §§ 544.2-1 and 577.1-1
(12 CFR 544.2-1 and 577.1-1) that
Federal mutual savings and loan
associations and Federal mutual savings
banks secure final Board approval of the

- charter amendments. Under the

proposed amendments, state-chartered
savings and loan institutions the
accounts of which are insured by the
FSLIC could apply to the Board for
approval to issue mutual capital
certificates provided they had adopted
appropriate charter, constitution or
bylaw provisions in accordance with
applicable law.

The public comment period ended on
December 4, 1981, with receipt of 27
comment letters from Federal and state-
chartered savings and loan institutions,
trade groups and Federal Home Loan
Banks. The proposed amendments
received the support of all of the
commenters, although eight
recommended further modifications.
These additional suggested changes
generally concerned tax and redemption
issues not within the area covered by
the proposed amendments set forth for
public comment. Having reviewed the
comments and other pertinent
information, the Board has determined
to adopt the proposed amendments
without modification.

Accordingly, the Federal Home Loan
Bank Board hereby amends Parts 544,
563, and 577, of Subchapters C, D and E,
respectively, Chapter V, Title 12, Code
of Federal Regulations, as set forth
below. :

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 544—CHARTER AND BYLAWS

1. Revise paragraph (a) introductory
text of § 544.1 to read as follows:

§ 544.1 Issuance of charter.

(a) Charter N. Except as provided in
paragraph (b) of this section, when the
Board approves a petition for a charter
for a Federal association under Section
5(a) or Section 5(i) of the Act, it shall
issue a charter in the following form
known as Charter N.

* * - - -

2. Amend § 544.2 by adding new
paragraph (h) to read as follows:

§ 544.2 Amendment of charter.

- * - - -

(h) Mutual capital certificates. Delete
Section 11 and add new Sections 11 and
12, to read as follows:

11. Mutual capital certificates. The
association may issue mutual capital
certificates pursuant to the rules and
regulations of the Board. Subject to such rules
and regulations, the board of directors of the
association is authorized without the prior
approval of the members of the association
and by resolution or resolutions from time to
time adopted by the board of directors and
approved by the Board, to provide in
supplementary sections hereto for the
issuance of mutual capital certificates and to
fix and state the voting powers, designations,
preferences and relative, participating,
optional or other special rights of the
certificates and the qualifications, limitations
and restrictions thereon. X

Members of the association shall not be
entitled to preemptive rights with respect to
the issuance of mutual capital certificates,
nor shall holders of such certificates be
entitled to preemptive rights with respect to
any additional issues of mutual capital
certificates.

12. Amendment of charter. No amendment,
addition, alteration, change, or repeal of this
charter shall be made, except as may be
otherwise authorized by the Board, unless
such proposal is made by the board of
directors of the association, submitted to and
approved by the Board, and thereafter
submitted to and approved by the members
at a legal meeting. Any amendment, addition,
alteration, change, or repeal so acted upon
and approved shall be effective, if filed with
and approved by the Board, as of the date of
the final approval of, or as fixed by, the
members, or the board of directors in the
case of supplementary sections to Section 11
of this charter, provided, however, that
holders of mutual capital certificates may be
granted in supplementary sections to Section
11 of this charter the right to vote on
amendments, additions, alterations, changes,
or repeals of this charter in any of the
instances set forth in § 563.7-4(1)(2)(vii) (b)
through (f).

3. Remove § 544.2-1

§544.2-1 Amendment of charter.
[Removed effective January 15, 1982].

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 563—O0PERATIONS

4, Revise paragraph (d) of § 563.7-4 to
read as follows:

§563.7-4 Mutual capital certificates.

- * * - -

(d) Charter amendment. No
application for approval of the issuance
of mutual capital certificates pursuant to
this section may be filed unless the
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amendment to the mutual institution’s
charter, constitution.or bylaws or other
actions conferring such autherity shall
have been approved pursuant to the
procedures and requirements set forth in
the mutual institution’s: charter,
constitution or bylaws, or as may
otherwise be required by applicable
law.

* * * * -

SUBCHAPTER E—RULES AND
REGULATIONS FOR FEDERAL MUTUAL
SAVINGS BANKS

PART 577—CHARTER AND BYLAWS

5. Revise the introductory text of
§ 577.1 to read as follows:

§577.1 Prescribed form.

Unless otherwise authorized by the
Board, and until amended pursuant to
the procedures set forth in the charter, a
Federal mutual savings bank shall
operate under a charter of the following
form.

* » * * -

6. Revise paragraph (a) of § 577.1-1 to
read as follows:

§ 577.1~1 Mutual capital certificate
amendment.

(a) Approval of mutual capital
certificate charteramendment. This
section constitutes appreval by the
Board of the amendments to the charter
of a Federal mutual savings bank set
forth in paragraph (b) of this section.

7. Remove pavagraphs (c) and (d) of
§ 577.1-1.,

(Sec. 5, 48'Stat, 134; as'amended: 12 U.S.C.
1464. Secs. 402, 403, 406, 48n Stal: 1256, 1257,
1259, as:amended: 12 U.S.C. 1725, 1726, 1729.
Reorg; Plan No. 3 of 1947, 12 FR 4981, 3 CFR,
1943—48 Comp:, p: 1071)

By the Federal Home Loan Bank Bourd.

James J, MeCarthy,

Acting Secretary:

|FR Doc. 82-2192 Filed 1-27-82. #:45am|
BILLING CODE 6720-01-M

12 CFR Parts 544, 545, 561, 563, and
571

[No. 82-20]
Amendments Concerning Borrowing

Dated: January 14, 1982.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.

SUMMARY: The Board has amended its
regulations governing borrewing by
institutions whose accounts are insured
by the Federal Savings and Loan
[nsurance Corporation (“FSLIC"). Major
changes frora existing regulations
include: (1) Permitting borrowing

without limitation en (a) the aggregate
amount of berrowing, (b} the aggregate
book value of all collateral securing
outside borrowing, or (c) the distribution
of maturities of all types of liabilities; (2)
permitting borrewing with a maturity in
excess of one year without reference to
FSLIC net-warth requirements; (3)
permitting the sale of loans with
recourse; and (4) expanding alternative
loan documentation for participation
interests in loan pools to any type of
loan in'which an institution may invest.
The amendments also require that
recourse liabilities resulting from the
sale of loans be included in calculating
net-warth requirements. This action
provides institutions with greater
flexibility to manage liabilities and to
arrange for sales of loans in the
secondary market.

EFFECTIVE DATE: February 14, 1982.

FOR FURTHER INFORMATION CONTACT:
Peter M. Barnett (202-377-6445),
Associate General Counsel, Office of
General Counsel, or Jerry Hartzog (202~
377-6782), Senior Economist, Office of
Policy and Economic Research, Federal
Home Loan Bank Board, 1700 G Street,
NW, Washington, D.C. 20552.
SUPPLEMENTARY INFORMATION: On
Octeber 20, 1981, the Federal Home
Loan Bank Board proposed amendments
to certain regulations governing
borrowing by institutions whose
accounts are insured by the FSLIC.
Resolution No. 81-6840 (October 20,
1981); 46 FR 53673 (October 30, 1981),
The proposal was made in response to
changes that have occurred in the
operations of insured institutions in the
last two years including expanded
investment autherity for Federal
associations, increased competition with
other financial service providers, and
trends of high and volatile interest rates.
The proposed amendments were
intended to provide institutions with
greater flexibility to manage liabilities
and to arrange for sales of loans in the
secondary market,

The Board received a total of 37
comment letters in response to the
propesal from insured institutions,
Federal Home Loan Banks, investment
banking companies, accountants,
attorneys and other persons. The
comments uniformly favored
liberalization of regulatory restrictions
on borrewing activities of insured
institutions, and several comments
suggested additional changes or
objected to particular aspects of the
proposal. Suggestions for amendment of
provisions not subject to the proposal
will be considered separately by the
board and are not included:in the action
taken here. Comments regarding the

FSLIC right to purchase collateral
securing outside borrowings upen
default and applying net worth
requirements to recourse liabilities
resulting from the sale of loans are
treated in the discussions of those
provisions below. j

Limitations on the Aggregate Amount of
Borrowing

Section 563.8(b)[1) of the Insurance
Regulations (12 CFR 568.8(b)(1)) limits
the aggregate amount of berrowing by
an insured institution to 50 percent of its
assets. Historically, regulatory
limitations on berrowing were intended
to limit volatility of institutions' cost of
funds and earnings. However, as noted
in the propesal, the steady decrease in
the portion of savings deposits subject
to fixed rate ceilings has eliminated
substantially the difference between the
effects of savings depasits and
borrowings on the volatility of earnings.
Consequently, there is no longer any
reason to restrict institutions' access to
non-deposit sources of funds.

The Board proposed to remove the

“limitation on the aggregate borrowing of

insured institutions and to give full
discretion te institutions to manage all
liabilities according to their particular
needs. Commenters uniformly shared
the view that sound financial
management and the requirements of
creditors will discipline borrawing by
institutions. The Board believes that a
regulatory limit unnecessarily restricts
management discretion and adopts the
amendment as proposed.

Limitation on Collateral Used to Secure
Outside Borrowings

Section 563.8(c)(iii) of the Insurance
Regulations (12 CFR 563.8(c)(iii)) also
limits the aggregate book value of all
collateral securing outside borrowings to
25 percent of an institution's assets.
"Outside” borrowing is borrowing other
than from a district Federal Home Loan
Bank or state-chartered central reserve
institution. The purpose of this
limitation was to restrict secured
borrowing, to encourage unsecured
borrewing, and to limit the risk-exposure
of the FSLIC in the event of liquidation:

Because it has created an impediment
to the ability of insured institutions to
engage in long-term outside borrowing,
the Board proposed to eliminate the
limitation on collateralizing outside
borrowings. To avoid excessive risk
exposure, the Board also proposed to
apply the FSLIC's right of purchase to
any secured outside borrowing
regardless of the term or the type of
collateral pledged. The FSLIC would
have seven days to exercise its right of
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purchase for any collateral consisting of
liquid assets pursuant to 12 CFR 523.10,
GNMA guaranteed single-family
mortgage-backed securities, or U.S.
Department of the Treasury securities.
The right of pur¢hase for all other
collateral would remain at thirty days.

The Board specifically solicited
comment on the time periods for the
FSLIC to exercise its right of purchase
and alternatives to those proposed, and
several investment banking firms
responded by objecting to extension of
the FSLIC right of purchase. These
commenters stated two reasons for their
objections: first, that the proposal would
increase the risk to investors lending to
insured institutions through reverse
repurchase transactions; and secondly,
that the interest of the FSLIC in ensuring
that collateral is not sold substantially
below its full market value exists only
where the collateral is illiquid.

In general, the Board believes that
these objections to the FSLIC right of
purchase are overstated. First, the right
of purchase does not apply to
transactions structured as a sale and
subsequent repurchase of assets.
Secondly, creditors may protect
themselves against the risk of
fluctuations in the value of collateral by
periodic marking-to-market or by
requiring a sufficient margin in the value
of the collateral. However, the Board
recognizes that the FSLIC right of
purchase may expose creditors to
additional risk from fluctuations in the
value of the collateral and may hinder
disposition in the event of default. The
Board also recognizes that if the
collateral consists of securities sold in
active markets, a commercially
reasonable price can be established
readily and there exists little risk of sale
below market value. Accordingly, the
final amendments exempt from the right
of purchase any collateral consisting of
liquid assets as defined in § 523.10 of the
Federal Home Loan Bank System
Regulations (12 CFR 523.10 (1981)) and
any collateral that would qualify as
liquid assets but for its remaining term
to maturity. Otherwise, the Board is
adopting the amendments as proposed.

The Board views the FSLIC right of
purchase as a measure of last resort to
protect against commercially
unreasonable disposition of collateral in
the event of default by an insured
institution. Extension of the right of
purchase is required by elimination of
limitations on the aggregate amount of
borrowing and the extent to which an
institution's assets may be used to
collateralize outside borrowings. The
Board does not intend extension of the
right of purchase to interfere in normal

commercial practices of insured
institutions and their creditors.

The Board also desires to clarify the
effect of the action taken today on the
collateral replacement limits for °
mortgage-backed securities that were
issued prior to May 30, 1980. In
eliminating § 563.8-2 of the Insurance
Regulations (See Board Resolution No.
80-328 (May 22, 1980); 45 FR 36361 (May
30, 1980)), the Board provided that
offerings of mortgage-backed securities
substantially completed by May 30,
1980, would continue to be subject to the
collateral replacement limits of § 563.8-2
rather than the overall 25 percent-of-
assets limit for collateral used to secure
all outside borrowing. This
“grandfathering” of the requirements of
§ 563.8-2 was intended as a
liberalization for institutions that
already had issued mortgage-backed
securities with collateral replacement
requirements in excess of 25 percent of
assets, and the action taken today
eliminating the 25 percent-of-assets
restriction also eliminates the limitation
on collateral replacement for offerings of

- mortgage-backed securities

substantially completed prior to May 30,
1980.

Secured Outside Borrowing Eligibility
Requirement

Section 563.8(c) of the Insurance
Regulations (12 CFR 563.8(c)) provides
that an institution must meet the net-
worth requirements of § 563.13 after
giving effect to the issuance of the debt,
in order to be eligible to issue debt with
an original maturity in excess of one
year. Because the regulation has the
effect of prohibiting institutions
experiencing net-worth difficulties from
strengthening their financial condition
by reducing maturity imbalance through
long-term borrowing, the Board
proposed to eliminate the eligibility
requirement. This amendment is being
adopted as proposed.

Limitations on the Distribution of
Maturities of Liabilities

Section 563.8-3 of the Insurance
Regulations (12 CFR 563.8-3) limits the
distribution of maturities of all types of
liabilities and requires that an
institution notify the Board's Principal
Supervisory Agent (i.e., the President of
the Federal Home Loan Bank of which
the institution is a member) prior to
undertaking any obligation that would

- cause the aggregate amount of an

institution’s liabilities maturing in any
three-month period, less the amount of
the institution’s liquid assets, to exceed
30 percent of the institution’s asséts at
the time that the additional liability is
incurred. In addition, the regulation

requires prior FSLIC approval of any
obligation that would cause the
aggregate amount of an institution’s
liabilities maturing in any three-month
period, less the amount of its liquid
assets, to exceed 40 percent of the
institution’s total assets. The Board
believes that these requirements place
unnecessary restrictions on the ability of
institutions to manage their liabilities
effectively and do not take into account
the particular circumstances of each
institution's cash-flow planning. The
Board proposed to eliminate the
requirements and leave overall liability
management to each institution, and
these amendments are adopted as
proposed.

Prohibition Against the Sale of Loans
with Recourse

Section 563.23 of the Insurance
Regulations requires that all loans and
participation interests in loans sold by
an insured institution must be sold
without recourse. Section 561.8 defines
“without recourse" in connection with
the sale of any loan to mean without
any agreement or arrangement under
which the purchaser is to be entitled: (1)
To receive from the seller any sum of
money or thing of value, whether
tangible or intangible (including any
substitution), upon default in payment of
any loan or mortgage involved, or any
part thereof, or (2) to withhold or to
have withheld from the seller any sum
of money or any thing of value by way
of security against such default.
Amendments to the prohibition against
sales with recourse provide an
exception for loans sold subject to a
subordinated interest or guarantee not
exceeding ten percent if certain
specified reserves are maintained.

In monitoring developments in private
and governmentally sponsored
secondary markets for mortgage, home
improvement, consumer and educational
loans, the Board has determined that the
limited exceptions to the prohibition
against sales with recourse are not
flexible enough to accommodate all of
the innovative arrangements for
secondary market sales where the seller
is required to retain some recourse
liability on the loans sold. In order to
give institutions full flexibility in
arranging sales on the secondary
market, the Board proposed to permit
the sale of loans with recourse. To
assure safe and sound operations by
institutions selling loans with recouse,
the Board also proposed to require that
recourse liabilities resulting from the
sale of loans be added to liabilities in
calculating net-worth requirements and
that institutions report recourse
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liabilities as a memorandum line item in
their semi-annual reports. In defining
recourse liabilities for purpose of the
net-worth requirement, the Board
proposed to follow the definition of
“loss contingency" found in Financial
Accounting Standards Board (“FASB")
Statement No. 5, as amended.

The final amendments permit insured
institutions to sell loans with recourse
without limit and require the
maintenance of net worth against
recourse liabilities. Some commenters
suggested that the Board permit a charge
against current earnings as losses
accrue rather than require the
maintenance of reserves. However, the
Board believes that the maintenance of
reserves against the possibility that an
institution will incur a loss subsequent
to the sale of loans with recourse is
appropriate to assure safe and sound
operations and to avoid increased risk
to the FSLIC. Because an institution may
engage in unlimited sales with recourse,
charging losses against current earnings
would not be sufficient to assure that
institutions recognize the potential
liability resulting from sales with
recourse or establish reserves against
potential losses.

The proposed amendments effectively
would have imposed the same net-worth
requirement for liabilities resulting from
sales of loans with recourse as for other
liabilities, and some commenters
suggested that this requirement was
excessive and not in proportion to
losses actually experienced in loan
sales. The Board believes that the
maintenance of additional net worth
against recourse liabilities is
appropriate. Inclusion of recourse
liabilities in the calculation of net-worth
requirements avoids the maintenance of
multiple, specified reserves and should
be simpler for institutions to administer.
In addition, the requirement applies
evenly to all types of loan sales and
avoids the need for either the Board or
an institution to assess the risk of loss
resulting from a particular sale.
However, the Board has considered the
amount of additional net worth to be
maintained against recourse liabilities
and has determined that an amount
equal to two percent of recourse
liabilities would be appropriate in light
of the historic loss experience on sales
of loans in the secondary markets.

In defining recourse liabilities
resulting from the sale of loans, the
Board proposed to follow the definition
of “loss contingencies” in FASB
Statement No. 5, as amended. Several
commenters, however, expressed
confusion as to whether the standards of
FASB Statement No. 5 for accrual and

disclosure of losses were to be
incorporated as well. To avoid this
potential confusion, the final
amendments delete reference to the
term “loss contingency" and refer
instead to any recourse liability
resulting from the sale of loans. The
definition of “with recourse” has been
amended to provide that the recourse
liability resulting from the sale of loans
includes the book value of any loans
sold with recourse less: (1) The amount
of any insurance or guarantee of a third
party against default, (2) the amount of
any loss to be borne by the purchaser in
the event of default, and (3) the amount
of any loss resulting from a recourse
liability entered on the books and
records of the institution.

For example, the recourse liability
resulting from the sale of loans subject
to mortgage insurance or guarantee
would be the book value of the portion
of the loan not subject to insurance or
guarantee. Similarly, the recourse
liability resulting from a sale in which
the purchaser shares in losses in the
event of default would be the book
value of the loans sold less the amount
of any losses to be borne by the
purchaser. Thus, in cases in which the
prohibition against sales with recourse
already has been waived on an
experimental basis (see Board
Resolution Nos. 78-319, 80-196, 81-327-
507), there would be no recourse liability
because of the existence of mortgage
insurance provided by, and loss sharing
by, governmental entities. Lastly, the
amount of the recourse liability would
decrease as an institution records actual
losses on its books or the principal
balance of the loans declines.

Some commenters suggested that no
recourse liability be recognized where
low loan-to-value ratios or private
mortgage insurance substantially
reduces the potential risk resulting from
the sale of loans with recourse. While
the Board appreciates the intent of these
comments, it also recognizes that sale
with recourse generally is an alternative
to other forms of security and is not
required in “riskless" transactions, The
existence of recourse by definition
involves some degree of risk retention
by the selling institution.

The Board believes that the final
amendments will permit institutions to
engage in innovative secondary loan
market programs without imposing
unnecessary risk on the FSLIC. For
instance, the Federal National Mortgage
Association (“FNMA") recently
announced its Conventional Mortgage-
Backed Securities Program (the “CMBS
Program”). Institutions selling mortgages
to FNMA under the CMBS Program will

have the option of selling without
recourse or to repurchase delinquent
loans. The amount of the servicing fee
received by the seller/servicer will
depend on which option is chosen. The
Board's final amendments grant insured
institutions the discretion to choose
between options such as these in
engaging in secondary market activities.

Participation Interests in Loan Pools

The Board policy statement currently
found at 12 CFR 571.13 (1981) authorizes
documentation procedures in connection
with an insured institution's purchase of
a participation interest in a large pool of
mortgage loans. These requirements are
an alternative to those currently found
at 12 CFR 563.9 and 563.17-1. The policy
statement was adopted in order to
provide greater secondary market
flexibility for sellers and purchasers of
participation interests in loans.

The Board proposed to amend § 571.13
to conform the policy statement to the
current operating needs of the savings
and loan industry by eliminating;: (1) The
restrictions on eligible originator/
servicers of loans, (2) the requirement
that the loans be secured by first liens
on real estate, and (3) the periodic report
to participants regarding the principal
balance of the loans in the pool. In
addition, the Board proposed to amend
the policy statement to reflect regulatory
changes that have taken place since it
was adopted, These amendments have
been adopted as proposed. In addition,
the final amendments permit the
originator/servicer to charge reasonable
fees to institutions requesting access to
loan documentation and eliminate
required disclosure of the location of the
collateral securing the loans,

Final Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act, Pub. L. No. 96-354, 94
Stat. 1164 (September 18, 1980), the
Board is providing the following
regulatory flexibility analysis:

1. Reasons, objectives and legal bases
underlying the rules. These elements
have been incorporated elsewhere in the
supplementary information regarding
the amendments.

2. Small entities to which the rules
will apply. The amendments will apply
only to institutions the accounts of
which are insured by the FSLIC.

3. Impact of the rules on small
institutions. The amendments will
remove restrictions on borrowing
regardless of an institution's size. To the
extent that small institutions engage in
borrowing, the amendments will benefit
their operations. These benefits have
been discussed elsewhere in the
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supplementary information regarding
the amendments. There is no
disproportionate effect on small
institutions.

4. Overlapping or conflicting Federal
rules. There are no known Federal rules
that may duplicate, overlap or conflict
with the amendments.

5. Alternatives to the rules. The
amendment will eliminate several
existing regulatory restrictions
governing borrowing. Any alternative to
elimination of these requirements would
lessen flexibility afforded institutions
and would increase the cost of
compliance.

Accordingly, the Federal Home Loan
Bank Board hereby amends Parts 544
and 545 of Subchapter C and Parts 561,
563 and 571 of Subchapter D, Chapter V
of Title 12, Code of Federal Regulations,
as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 544—CHARTER AND BYLAWS

1. Revise paragraph (d) of § 544.2 to
read as follows:

§ 544.2 Amendment of charter.

- * - * -

(d) Borrowing powers. Revise section
9 to read as follows:

9. Pawer to borrow. The association may
borrow money without limitation and may
pledge and otherwise encumber any of its
assels to secure its debts.

- * - * *

PART 545—0PERATIONS

2. Revise § 545.8-10 to read as follows:

§ 545.8-10 Mortgage transactions with the
Federal Home Loan Mortgage Corporation.

Without regard to any other
provisions of this Part, a Federal
association may enter into and perform
any mortgage transaction with the
Federal Home Loan Mortgage
Corporation specified in section 305 (a)
of the Federal Home Loan Mortgage
Corporation Act. For purposes of this
section the term “mortgage” shall have
the meaning prescribed in section 302(d)
of such Act.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—DEFINITIONS
3. Revise § 561.8 to read as follows:

§561.8 With recourse.

The term “with recourse” means, in
connection with the sale of a loan or a
participation interest in a loan, an
agreement or arrangement under which
the purchaser is to be entitled to receive

from the seller a sum of money or thing
of value, whether tangible or intangible
(including any substitution), upon
default in payment of any loan involved
or any part thereof or to withhold or to
have withheld from the seller a sum of
money or anything of value by way of
security against default. The recourse
liability resulting from a sale with
recourse shall be the total book value of
any loan sold with recourse less: (a) the
amount of any insurance or guarantee
against loss in the event of default
provided by a third party, (b) the
amount of any loss to be borne by the
purchaser in the event of default, and (c)
the amount of any loss resulting from a
recourse obligation entered on the books
and records of the institution.

PART 563—O0OPERATIONS

4. Amend § 563.8 by removing
paragraphs (j) and (k) and revising
paragraphs (a), (b) and (c) thereof, to
read as follows:

§ 563.8 Borrowing limitations.

(a) Géneral. Except as the Corporation
otherwise may permit by advice in
writing, an insured institution may
borrow only in accordance with the
provisions of this section.

(b) Amount of borrowing. An insured
institution may borrow up to the amount
authorized by the laws under which the
insured institution operates.

(c) Corporation’s right of purchase. (1)
General rule. For any secured borrowing
other than from a Federal Home Loan
Bank or state-chartered central reserve
institution, the terms of such borrowing
shall provide that the Corporation
receive prompt written notification of
any default on the obligation and, before
a sale or other disposition of any portion
of the collateral, that the Corporation
shall have thirty (30) days after written
receipt of notice of the proposed sale or
other disposition to exercise a right to
repurchase the collateral at the price to
be paid at the sale or to acquire the
collateral at the value to be assigned to
it in any other disposition.

(2) Exception. The notice and right of
purchase required by subparagraph
(c)(1) of this section shall not apply to
collateral consisting of liquid assets as
defined in § 523.10 of this Chapter or
collateral that would qualify as liquid
assets but for its remaining term to
maturity.

* * * * .

5. Remove § 563.8-3, as follows:

§ 563.8-3 Distribution of maturities of
liabilities. [Removed effective February 14,
1982.]

8. Revise § 563.9-4 to read as follows:

§563.9-4 Mortgage transactions with the
Federal Home Loan Mortgage Corporation.

To the extent that it has legal power
to do so, an insured institution may
enter into, perform and carry out any
mortgage transaction with the Federal
Home Loan Mortgage Association
specified in section 305 of the Federal
Home Loan Mortgage Corporation Act,
notwithstanding any provision of this
Part except the net worth requirements
of § 563.13 for recourse liabilities.

7. Revise the first sentence of
subparagraph (b)(2) of § 563.13 to read
as follows:

§ 563.13 Reserve accounts.

- * * - *

(b) Net-worth requirement.

* * * - *

(2) Minimum required amount. On the
annual closing date of the twentieth
anniversary of insurance of accounts
and on each annual closing date
thereafter, an insured institution shall
have net worth at least equal to the sum
of: (i) Three percent of the amount on
the date specified in subparagraph (b)(1)
of this section or of the average amount
on such date and on the corresponding
date(s) of one or more of the four
immediately preceding fiscal years
(provided all such dates are
consecutive) of all liabilities (i.e., total
assets minus net worth of the
institution), (ii) two percent of recourse
liabilities (as defined in § 561.8 of this
Part) resulting from the sale of any loan,
and (iii) an amount equal to 20 percent
of the institution’s scheduled items.

* * * - *
8. Remove § 563.23, to read as follows:

§ 563.23 Prohibition of sale with recourse.
[Removed effective February 14, 1982.]

PART 571—STATEMENTS OF POLICY

8. Revise § 571.13 to read as follows:

§ 571.13 Participation interests in pools of
loans.

(a) Where an insured institution
purchases a participation interest in a
pool of loans, compliance with the
documentation requirements of §§ 563.9
and 563.17-1 of this Subchapter may be
impracticable. Where this is the case,
the documentation requirements of
those provisions will be deemed
satisfied if:

(1) Access to all loan documentation
is provided by the originator/servicer
upon request and without charge to any
trustee of the pool, the Board, the
Corporation, or their examiners or
Supervisory Agents, and upon request
and subject only to reasonable charges
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incurred in providing such access to any
insured institution investing in the pool;

(2) The originator/servicer warrants
as to each loan in the pool to or for the
benefit of each insured institution
investing in the pool that as of the date
participation interests in the pool were
first issued:

(i) No loan was 30 or more days
delinquent;

(ii) Each loan met the requirements for
investment by the insured institution;

(iii) There were no delinquent tax or
assessment liens or mechanics' liens on
any collateral for the loans and the
collateral was free of substantial
damage and in good repair; and

(iv) Each loan complied with all
applicable state and Federal laws; and

(3) The originator/servicer has agreed
to provide each insured institution
investing in the pool a monthly report of
loan delinquencies separately indicating
the number and aggregate principal
amount of loans delinquent one month
and two or more months, the book value
of any collateral acquired by the pool
through foreclosure, deed in lieu of
foreclosure or other exercise of its
security interest in the collateral, and
the aggregate dollar amount or loans
made by the pool, if any, on the security
of the collateral if such loans are as
described in § 561.15(d) of this
Subchapter.

(b) Although this Statement of Policy
is addressed principally to compliance
with regulatory requirements for
purchase by insured institutions of
participation interests in pools of loans,
it also applies to sales of participation
interests in such pools by insured
institutions having legal authority to sell
participation interests in mortgages.
(Sec. 5, 48 Stat. 132, as amended (12 U.S.C.
1464); secs. 402, 403, 407, 48 Stat. 1256, 1257,
1260, as amended (12 U.S.C. 1725, 1726, 1730);
Reorg. Plan No. 3 of 1947, 12 FR 4981, 3 CFR,
1943-48 Comp., p. 1071)

By the Federal Home Loan Bank Board.
James J. McCarthy,
Acting Secretary.
[FR Doc. 82-2083 Filed 1-27-82; 8:45 am)|
BILLING CODE 6720-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 22566; Amdt. 39-4307)
Airworthiness Directives; Airbus
Industrie Model A300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment amends
telegraphic AD T80EU16, as amended by
telegraphic AD T80EU16A, which were
previously made effective as to all
known U.S. owners and operators of
certain Airbus Industrie Model A300!
series airplanes by individual telegrams.
The AD requires daily visual inspection
of the main landing gear hinge arms for
cracks until replacement or modification
is accomplished. The AD is necessary to
prevent possible failure of the main
landing gear hinge arms, which could
result in collapse of the landing gear.
EFFECTIVE DATE: February 15, 1982.

Compliance schedule—as prescribed in
the body of the AD.

ADDRESSES: The applicable service
bulletins may be obtained from: Airbus
Industrie, Airbus Support Division, B.P.
33, 31700 Blagnac, France. A copy of
each service bulletin is contained in the

rules docket for this amendment in

Room 916, 800 Independence Avenue,
SW., Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:
C. Christie, Chief, Aircraft Certification
Staff, AEU-100, Europe, Africa, and
Middle East Office, FAA, c¢/o American
Embassy, Brussels, Belgium, Telephone:
513.38.30, or C. Chapman, Chief,
Technical Standards Branch, AWS-110,
FAA, 800 Independence Avenue, SW.,
Washington, D.C. 20591, Telephone:
(202) 426-8374.

SUPPLEMENTARY INFORMATION: On
March 27, 1980, telegraphic AD T80EU16
was issued to require vigual inspections
and replacement, as necessary, of the
main landing gear hinge arm on Airbus
Industrie Model A300 series airplanes
up to and including Serial Number 56,
except Serial Number 53. The AD was
issued following detection of a crack
which initiated inside the outboard
attachment lug of the main landing gear
actuator. After issuance of the
telegraphic AD, it was determined, by
laboratory examination, that the
cracking was due to stress corrosion
which could result in rapid crack
propagation. Accordingly, the AD was

amended by telegraphic AD TS80EU16A, )

issued April 11, 1980, to require daily
visual inspection of the hinge arms until
replacement or modification is
accomplished. AD action was necessary
to prevent possible failure of the main
landing gear hinge arms, which could
result in collapse of the landing gear.
Since it was found that immediate
corrective action was required, notice
and public procedure thereon were
impracticable and contrary to the public

' The Service Bulletin was filed as a part of the
original document only and does not appear in the
Federal Register.

interest, and good cause existed to make
the ADs effective as to all known U.S.
owners and operators of certain serial-
numbered Airbus Industrie Model A300
series airplanes by telegraphic means.

Subsequent to issuance of the
telegraphic ADs, the FAA determined
that the continued daily visual
inspections, which are performed
externally, should be replaced by a
thorough internal inspection and a
modification performed on the affected
main landing gear hinge arms. The
manufacturer has provided instructions
for such work by issuance of Airbus
Industrie Service Bulletin No. A300-32-
287. Therefore, telegraphic AD T80EU18,
as amended by telegraphic AD
T80EU16A, is being amended to require
new inspection and modification of the
hinge arms. In addition, the applicability
statement has been expanded to include
all Airbus Industrie Model A300 series
airplanes, in order to make the AD
applicable to any future aircraft entering
the U.S. aircraft registry.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Airbus Industrie: Applies to Model A300
series airplanes, certificated in all
categories, with main landing gear hinge
arms, P/N C65-381-2, which have
accumulated more than 2,500 takeoff/
landing cycles and which have not been
modified in accordance with Airbus
Industrie Service Bulletin No. A300-32-
118, dated August 21, 1979.

Compliance required as indicated, unless
already accomplished.

To prevent failure of the main landing gear
hinge arms, accomplish the following:

(a) Within the next 8 hours time in service
after the effective date of this AD, and
thereafter at intervals not to exceed 12 hours
time in service from the last inspection, but at
least once each operating day, visually
inspect the main landing gear hinge arms, P/
N C65-381~2, for cracks in accordance with
Airbus Industrie All Operators Telex AOT
32/80/105/SC1/0644/EM/AK/ME, dated
March 21, 1980, and AOT 32/80/107/SC1/
0795/EM/AK/ME, dated April 8, 1980, or
FAA approved equivalents. Report defects
found to the Chief, Aircraft Certification
Staff, Europe, Africa, and Middle East Office,
c/o American Embassy, Brussels, Belgium.
(Reporting approved by the Office of
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Management and Budget under OMB No. 04—
R0174).

Notes.—1. Compliance times specified in
Airbus Industrie All Operators Telex AOT
32/80/105/SC1/0644/EM/AK/ME, dated
March 21, 1980 and AOT 32/80/107/SC1/
0795/EM/AK/ME, dated April 8, 1980, are not
applicable to this AD.

2, Pay particular attention to—

(a) the inner edge of the hinge arm fork and
the inner upper and lower edge between the
LH and RH attachment lugs.

(b) the hinge arm between the fork webs
and cylindrical lugs or MLG actuator
attachments.

(c) the surrounding area of the cylindrical
attachment lugs.

(b) If the inspection required by paragraph
(a) of this AD reveals cracks in a hinge arm,
prior to further flight, replace the affected
hinge arm with a serviceable hinge arm, P/N
65-361-2 or P/N C65-381-4, in accordance
with Airbus Industrie Service Bulletin No.
A300-32-118. Repetitive inspections may be
discontinued upon installation of P/N C65—
3814 hinge arms.

(c) Prior to February 15, 1982, unless
already accomplished, perform the visual and
ultrasonic inspections, rework, and
modification specified in Airbus Industrie
Service Bulletin No. A300-32-287, dated May
19, 1980, or an FAA-approved equivalent,
Repetitive inspections are required as
follows:

(1) If the depth of the corrosion pitting on
the hinge arm does not exceed 0.008 inches,
within sixty (60) days from accomplishment
of the inspection required by Airbus Industrie
Service Bulletin No. A300-32-287, dated May
19, 1980, or an FAA-approved equivalent, and
thereafter at internals not to exceed 120 days,
ultrasonically inspect the hinge arm in
accordance with Airbus Industrie Service
Bulletin No. A300-32-288, dated May 19, 1980,
or an FAA-approved equivalent.

(2) If the depth of the corrosion pitting on
the hinge arm exceeds 0.008 inches, within
thrity (30) days from accomplishment of the
inspection required by Airbus Industrie
Service Bulletin No. A300-32-287, dated May
19, 1980, or an FAA-approved equivalent, and
thereafter at intervals not to exceed thirty
(30) days. ultrasonically inspect the hinge
arms in accordance with Airbus Industrie
Service Bulletin No. A300-32-288, dated May
19, 1980, or an FAA-approved equivalent.

(d) Cracked hinge arms must be replaced
prior to further flight.

(e) Accomplishment of paragraph (c) of this
AD terminates the visual inspection
requirements of paragraph (a).

(f) Airplanes may be ferried in accordance
with FAR §§ 21.197 and 21.199 to a place
where the inspections and or repairs can be
made in order to comply with this AD.

(g) Upon request of an operator and
submission of substantiating data, the Chief,
Aircraft Certification Staff, AEU-100, Europe,

Africa, and Middle East Office, ¢/o American .

Embassy, Brussels, Belgium, may upon
recommendation of the cognizant FAA
aviation safety inspector, adjust the
inspection intervals.

(h) If an equivalent means of compliance is
used in complying with this AD, that
equivalent must be approned by the Chief,

Aircraft Certification Staff, AEU-100, Europe,
Africa, and Middle East Office, c/o American
Embassy, Brussels, Belgium.

All persons affected by this directive
who have not already received the
referenced documents from the
manufacturer may obtain copies upon
request to Airbus Industrie, Airbus
Support Division, B.P. 33, 31700 Blagnac,
France. These documents may be
examined at FAA Headquarters, Room
916, 800 Independence Avenue, SW.,
Washington, D.C. 20591.

This amendment amends telegraphic
AD T80EU16, as amended by telegraphic
AD T80EU16A.

This amendment becomes effective
February 15, 1982.

(Secs. 313(a), 801, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (48 U.S.C. 1655(c)); 14
CFR 11.89)

Note.—The FAA has determined that this
regulation is an emergency regulation that is
not major under Section 8 of Executive Order
12291. It is impracticable for the agency to
follow the procedures of Order 12291 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed in the regulatory docket
(otherwise, an evaluatian is not required). A
copy of it, when filed, may be obtained by
contacting the person identified above under
the caption FOR FURTHER INFORMATION
CONTACT.

This rule is a final order of the
Administrator under the Federal
Aviation Act of 1958, as amended. As
such, it is subject to review only by the
courts of appeals of the United States, or
the United States Court of Appeals for
the District of Columbia.

Issued in Washington, D.C., on January 21,
1982,

M. C. Beard,

Director of Airworthiness.

[FR Doc. 82-2193 Filed 1-27-82; 8:45 am}
BILLING CODE 4910-13-M

14CFRPart39
[Docket No. 82-NM-03-AD; Amdt. 39-4306]

Airworthiness Directives: McDonnell
Douglas Model DC-10 Series Airplanes

Note.—This document originally appeared
in the Federal Register for January 26, 1982. It
is reprinted in this issue to meet requirements
for publication on the Monday/Thursday
schedule assigned to the Federal Aviation
Administration.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adds a new
Airworthiness Directive (AD) that
would require modification of the wing
leading edge slat control system on
McDonnell Douglas Model DC-10 series
airplanes. The modification would
consist of the installation of two balance
spring assemblies on the slat control
mechanism for the left and right
outboard slat control valves as well as
installation of balanced pressure relief
valves in hydraulic systems No. 1 and
No. 3 slat extend lines of the left and
right outboard slat control systems. This
AD will improve the capability of these
airplanes to continue safe flight and
landing by assuring that uncommanded
outboard slat retraction does not occur
as a result of a failure event during
critical flight phases.

DATE: Effective date February 25, 1982.
Compliance schedule as prescribed in
the body of the AD, unless already
accomplished,

ADDRESSES: The applicable service
information may be obtained from:
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
Publications and Training, C1-750 (54—
60). This information also may be
examined at FAA Northwest Mountain
Region, 9010 East Marginal Way South,
Seattle, Washington 98108, or 4344
Donald Douglas Drive, Long Beach,
California 90808.

FOR FURTHER INFORMATION CONTACT:
Gilbert L. Thompson, Aerospace
Engineer, Systems and Equipment
Branch, ANM-130L, Federal Aviation
Administration, Northwest Mountain
Region, Los Angeles Area Aircraft
Certification Office, 4344 Donald
Douglas Drive, Long Beach, California
90808, telephone (213) 548-2833.

SUPPLEMENTARY INFORMATION: On
September 22, 1981, a DC-10-30F
airplane experienced a failure of the No.
3 engine during takeoff resulting in
subsequent rejection of the takeoff with
no injuries to passengers or crew.
During the investigation of this incident
by the FAA, it was learned that
uncontained failure of the No. 3 engine
first stage low pressure turbine disk
resulted in uncommanded retraction of
the right wing outboard slats due to
failure of the associated outboard slat
follow-up cable. It was further learned
during this investigation that a similar
No. 3 engine failure in 1977 on a foreign-
operated DC-10-30 may have also
resulted in uncommanded retraction of
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the right hand outboard slats. In the
latter case, the engine failure occurred
at approximately 400-600 feet altitude:
with subsequent execution of a safe
landing. These events prampted a re-
evaluation by the FAA of the ability of
the DC-10 airplane to be capable of
continued safe flight and landing after
the occurrence of a critical engine
failure combined with outboard slat
retraction, considering such occurrence
as a single event. This re-evaluation
centered around an analysis of the
probability of occurrence of such an
event during critical phases of flight in
conjunction with a controllability:
analysis of the airplane under these
conditions.

The results of analytical
determination of the probability of
occurrence of a critical engine failure
combined with slat retraction during
critical phases of flight (including
takeoff and'landing) show that the
occurrence of such an event is
considered extremely improbable (a
likelihood of occurrence of less than one
in a billion). Though such analysis may
be used as evidence to indicate that a
specific failuré event is extremely
improbable and, therefore, not
warranting further consideration, it is
the FAA's position that probability
analyses alone do not determine
acceptability of a given design. As with
most probability analyses, certain
assumptions must be made, based upon
historical data were possible; which
structure the bounds within which the
resulls remain meaningful. In
determining the probability of the event
noted, sufficient room for judgment
exists in establishing the bounds for
some of the assumptions therein
postulated to preclude acceptability of
the design based on prebability
analyses alone.

Having considered the DC-10 service
experience to date, the existing data
concerning turbine engine failures, and
the results of the above noted
probability analysis, it is FAA’s,
determination that sufficient area exists
for judgment in the interpretation of this
data to warrant a determination: that
design changes should'be incorporated
to impreve safety.

Since this condition is likely to exist
or develop in other airplanes of the
same type design, an Airwarthiness
Directive is being issued which requires
modifications to the DC-10 slat control
systems which would assure that the
wing slats remain extended even if the
systems:that actuate them sustain
severe damage: This action is in full
accord with FAA policy to utilize AD
procedures to make changes to the

approved type design when appropriate
in the interest of aviation safety..

It is expected that kit parts for the
above modifications will be obtainable
beginning April 1982 with worldwide
DC-10 fleet parts availability completed:
by Qctober 1982.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure herein are impracticable and
good cause exists for making this
amendment effective in less than 30
days.

Adoption of the Amendment

Accordingly, pursuant to the authority,
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive:

McDonnell Douglas: Applies to McDonnell
Douglas Model DC-10-10, ~10F, =15, =30,
-30F, and —40 series airplanes
certificated in all categories,

To assure that the DC-10 wing slats remain
extended even if the slat control system
sustains severe damage, accomplish the
following:

Unless already accomplished compliance is
required with paragraphs A and B on or
before January 31, 1983, or in accordance
with a schedule of accomplishment approved
by the Chief, Los Angeles Area Aircraft
Certification Office, FAA Northwest
Mountain Region.

A. Modify the leading edge slat servo
system and replace the outboard slat system
follow-up cables as outlined in the
Accomplishment Instructions. of McDonnell
Douglas DC-10 Service Bulletin 27-187,
original issue, orlater revisions approved by
the Chief, Los Angeles Area Aircraft
Certification Office, FAA Northwest
Mountain Region.

B. Install balanced pressure relief valves in
hydraulic systems No. 1 and No. 3 slat extend
lines, left and right wing, as outlined in the
Accomplishment Instructions of McDonnell
Douglas DC-10 Service Bulletin 27189,
original issue, or later revisions approved by
the Chief, Los Angeles Area Aircraft
Certification Office, FAA Northwest
Mountain Region.

€. Within the next 2000 flight hours after
accomplishment of the modifications noted in
paragraph A ahove, and a! intervals not ta
exceed 4000 flight hours thereafter, visually
inspect the balance spring assemblies and
outhoard slat fellow-up cables, left and right
wing, for integrity of installation,

D. Within.the next 4,000 flight hours after
accomplishment of the modifications noted in
paragraph B above, and at intervals not to
exceed 4,000 flight hours thereafter,
functionally check for proper operation of the
outboard slat relief valves as outlined in the
Accomplishment Instructions, paragraph (E)
of McDonnell Douglas DC-10 Service Bulletin
27-189, original issue, or later revisions
approved by the Chief, Los Angeles Area

Aircraft Certification Office, FAA Northwest
Mountain Region.

E. Upon the request of an operator, an FAA
maintenance inspector, subject to prior
approval by the Chief, Los Angeles Area
Aircraft Certification Office, FAA Northwest
Mountain Region, may adjust the repetitive
intervals specified in paragraphs C and D of
this AD to permit compliance at an
established inspection period of that operator
if the request contains substantiating data to
justify the-change for that operator.

F. Alternate means of compliance with this
AD which provide an equivalent level of
safety may be used when approved by the
Chief, Los Angeles Area Aircraft Certification
Office, FAA Northwest Mountain Region.

G. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

The manufacturer's specifications and
procedures identified and described in this
directive are incorporated herein and made a
part hereof pursuant to 5 U.S.C. 552{a)(1).

All persons affected by this directive
who have not already received these
documents from: the manufacturer may
obtain copies upon request to the:
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
Publications and Training, C1-750 (54~
60). These documents also may be
examined at FAA Nerthwest Mountain
Region, 9010 East Marginal Way: South,
Seattle, Washington 98108, or 4344
Donald Douglas Drive, Long Beach,
California 90808.

This amendment becomes effective
February 25, 1982..

(Sees. 313(a), 601, and 603 Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and.1423); Sec..6{c), Department of
Transportation Act {49 1.S:C. 1655(c)); and 14
CFR 11.89)

Note.— The FAA has determined that this
regulation is an emergency regulation that is
not major under Executive Order 12291. It has
been fiirther determined that this document
involves an emergency regulation under DOT
Regulatory. Policies and Procedures (44 FR
11034; February 26, 1979). i this action is
subsequently determined to involve a
significant regulation, a.final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed in the regulatory docket
(otherwise, an evaluation is not required), A
copy of it, when filed, may be obtained by
contacting the person identified under the
cuption “FOR FURTHER INFORMATION
CONTACT."

This rule is a final order of the
Administrator. Under Section 1006{a) of
the Federal Aviation Act of 1958, as
amended, (49 U.S.C. 1486(a)), it is
subject to review by the courts of
appeals of the United States, or the
United States Court of Appeals for the
District of Columbia.
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Issued in Seattle, Wash., on January 21,
1982.

Charles R. Foster,

Director, Northwest Mountain Region.
|FR Doc. 82-1989 Filed 1-25-82; 8:45 am|

BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 22083; Amdt. 39-4308)

Airworthiness Directives; Short
Brothers Limited Model SD3-30
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive that
requires a repetitive inspection, and
modifications as necessary, for cracks in
the bolt holes of the stub wing spars,
and replacement of the laminated
aluminum shims at the spar bolted
joints, on certain Short Brothers Limited
Model SD3-30 series airplanes. The AD
is necessary to prevent cracks in the
stub wing spars, and to require
replacement of failed shims which, if
undetected and uncorrected, could
result in loss of the airplane.

DATE: Effective March 1, 1982.
Compliance Schedule—as prescribed
in the body of the AD.

ADDRESSES: The applicable service
bulletins may be obtained from: Short
Brothers Limited, P.O. Box 241, Airport
Road, Belfast, BT 9DZ, Northern Ireland,
Attention: Product Support Manager.

A copy of each service bulletin is
contained in the Rules Docket, Room
916, 800 Independence Avenue, SW.,
Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:

C. Christie, Chief, Aircraft Certification
Staff, AEU-100, Europe, Africa, and
Middle East Office, FAA, ¢/o American
Embassy, Brussels, Belgium, Telephone:
513.38.30, or C. Chapman, Chief,
Technical Standards Branch, AWS-110,
FAA, 800 Independence Avenue, SW.,
Washington, D.C, 20591, Telephone; 202~
426-8192.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive to require a
repetitive inspection, and modifications
as necessary, for cracks in the bolt holes
of the stub wing spars, and replacement
of the laminated aluminum shims at the
spar bolted joints on certain Short
Brothers Limited Model SD3-30 series
airplanes was published in the Federal
Register at 46 FR 41524,

The proposal was prompted by an
FAA determination that loss of torque
on the bolted structural joints,
delamination of the laminated aluminum
shims, and cracks can occur in the bolt
holes at the stub wing spar bolted joints,
which could result in structural failures
on certain Short Brothers Limited Model
SD3-30 series airplanes, and possible
loss of the airplane. Since this condition
is likely to exist or develop on other
airplanes of the same type design, the
AD requires an initial inspection of the
stub wing spar bolted joints,
replacement of the laminated aluminum
shims, repetitive inspections of these
joints until modified in accordance with
an approved modification, and
replacement of the laminated shims in
the stub wing structural bolted joints
with a single thickness shim on certain
Short Brothers Limited Model SD3-30
series airplanes,

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
objections were received. Accordingly,
the proposal is adopted without change,
except that paragraph (d) has been
revised to clarify the need for obtaining
approval for repair of the stub wing spar
bolt holes prior to returning the aircraft
to service, and paragraph (h) has been
clarified regarding approvals for
adjustments to inspection intervals.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Short Brothers Limited. Applies to Model
SD3-30 series airplanes, serial numbers
SH3001 through SH3024 inclusive,
certificated in all categories.

Compliance required prior to the
accumulation of 12,000 landings, or 300
landings after the effective date of this AD,
whichever occurs later, and thereafter at
intervals not to exceed 3,000 landings.

To prevent fatigue failures of the stub wing
spar and stub wing bolted joints, accomplish
the following:

(a) Inspect the bolt holes in the stub wing
spars for cracks using the eddy current
method described in Short Brothers “Non-
destructive Test Specification,” NDTIRD 1,
dated October 1979, and in accordance with
"ACCOMPLISHMENT INSTRUCTIONS,"
paragraph 2, of Short Brothers Limited
Service Bulletin SD3-53-34, Revision 2, dated
December 12, 1979, or an FAA-approved
equivalent, and for airplane serial numbers
SH3008 through SH3013 inclusive, replace the
laminated aluminum shims in the stub wing
bolted joints with single thickness shims in
accordance with Short Brothers Limited
Service Bulletin SD3-53-21, Revision 1, dated

September 5, 1979, or an FAA-approved
equivalent.

(b) If as a result of the inspection in
paragraph (a) of this AD, no cracks are found,
reassemble the stub wing in accordance with
“ACCOMPLISHMENT INSTRUCTIONS,"
paragraphs 2A.15 and 2A.11(b) for the front
spar frame, and paragraphs 2A.15 and
2A.12(b) for the rear spar frame, of Short
Brothers Limited Service Bulletin SD3-53-34,
Revision 2, dated December 12, 1979, or an
FAA-approved equivalent.

(c) If as a result of the inspection required
in paragraph (a) of this AD, cracks are
found—

(1) Before further flight, except as provided
in paragraph (f) of this AD, install Short
Brothers Limited SD3-30 Modifications 5514,
5600 and 5790, in accordance with Short
Brothers Limited Service Bulletin SD3-53-39,
Revision 1, dated January 14, 1980, or an
FAA-approved equivalent; and

(2) Repair any bolt holes in which cracks
are found and fit oversize bolts in accordance
with paragraph 2A.11 for the front spar
frame, and paragraph 2A.12 for the rear spar
frame, of Short Brothers Limited Service
Bulletin SD3-53-34, Revision 2, dated
December 12, 1979, or an FAA-approved
equivalent; and

(3) Reassemble the stub wing in
accordance with "ACCOMPLISHMENT
INSTRUCTIONS," paragraphs 2A, and 29
through 47, of Short Brothers Limited Service
Bulletin SD3-53-39, Revision 1, dated January
14, 1980, or an FAA-approved equivalent.

(d) If cracks in the stub wing spar bolt
holes cannot be removed by the procedure
specified in paragraph (c)(2) of this AD,
report those findings to the Chief, Aircraft
Certification Staff, Europe, Africa, and
Middle East Office, AEU-100, FAA, c/o
American Embassy, Brussels, Belgium.
(Reporting approved by the Office of
Management and Budget under OMB No. 04~
R0174). Additional repair procedures must be
approved by that office prior to returning
aircraft to service.

(e) Upon incorporation of Short Brothers
Limited Service Bulletin SD3-53-39, Revision
1, dated January 14, 1980, the repetitive
inspection required by this AD may be
discontinued.

(f) In accordance with FAR §§ 21.197 and
21.199, the airplane may be flown to a base
where the inspections, modifications, and
repairs required by this AD may be
accomplished. s

{g) If an equivalent means of compliance is
used in complying with any paragraph of this
AD, that equivalent means must be approved
by the Chief, Aircraft Certification Staff,
Europe, Africa, and Middle East Office, FAA,
¢/o American Embassy, Brussels, Belgium.

(h) Upon submission of substantiating data,
through an FAA Aviation Safety Inspector,
the Chief, Aircraft Certification Staff, FAA,
Europe, Africa, and Middle East Office,
Brussels, Belgium, may adjust the inspection
intervals.

(i) For the purpose of this AD, when
conclusive records are not available to show
the total number of landings accumulated by
a particular part (or assembly), the number of
landings may be computed by dividing the
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airplane time-in-service since the part (or
assembly) was installed in.the airplane by
the operator's fleet average time per flight for
his:Model SD3-30'series airplanes.

All persons affected by this directive
who have not already received the "
referenced documents from the
manufacturer may obtain copies upon
request to Short Brothers Limited, P.O.
Box 241, Airport Road, Belfast, BT 9DZ,
Northern Ireland; Attention: Product
Support Manager. These documents may
be examined at FAA Headquarters,
Room 9186, 800 Independence Avenue,
SW., Washingten, D.C. 20591,

This amendment becomes effective
March 1, 1982.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, 1423); Sec. 6(c), Depariment of,
Transportation Act {49 U.S.C. 1655(c)); and 14
CFR 11.89).

Note.—The FAA has determined that this
regulation involves a regulation which is not
considered to be major under Executive
Order 12291 or significant under DOT
Regulatory Policies and' Procedures [44 FR
11034; February 26, 1979) and certifies that
the rule will not have a significant'economic
impact on a substantial number of small
entities under the criterig of the Regulatory
Flexibility Act since it involves inspections
and repairs on only a few: aircraft owned by
small entities. A final evaluation has been
prepared forthis regulation and has been
placed in the docket. A copy of it may be
obtained by contacting the person identified
under the caption “FOR FURTHER
INFORMATION CONTACT."

This rule is a final order of the
Administrator under the Federal
Aviation Act of 1958, as amended. As
such, it is subject to review only by the
courts of appeals of the United States, or
the United States Court of Appeals for
the District of Columbia.

Issued in Washington, D.C.. on January 21,
1982.

M. C. Beard,

Director of Airworthiness.

[FR Doc. 82-2084 Filed 1-27-62; 8:45 am}.
BILLING CODE 4910-13-M

.

14 CFR Part 71
[Airspace Docket No. 82-ANM-1]

Revised Control Zone, Portland,
Oregon

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments,

SUMMARY: This document amends the
Portland, Oregon Control Zone by
deleting reference to the Portland-

Troutdale Control Zone and amending
the geographical coordinates for the
Laker (Lake] Locator/Outer Marker
(LOM).

The recent loss of Automated
Meteorological Observation Service
equipment at Troutdale Airport, which
was available during hours when the
Troutdale Control Tower was closed,
necessitates a revision to the Partland
Control Zone description. During hours
the Troutdale Control Tower is not in
operation no weather reporting is
available for the Control Zone. In
addition, the Lake LOM has been
renamed Laker and relocated slightly
from its original site.

EFFECTIVE DATE: March 18, 1982,
Comments must be received on or
before March 1, 1982.

ADDRESSES: Send comments on the rule
in triplicate to: Chief, Operations,
Procedures, and Airspace Branch,
Federal Aviation Administration,
Northwest Mountain Region, FAA
Building, Boeing Field, Seattle,
Washington 98108.

The Official docket may be examined
at the following location: Office of the
Regional Counsel, Federal Aviation
Administration; Northwest Mountain
Region, FAA Building, Boeing Field,
Seattle, Washington 98108.

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, Airspace Specialist
(ANM=-534), Operations, Procedures,
and Airspace Branch, Air Traffic
Division, Federal Aviation
Administration, Northwest Mountain
Region, FAA Building, Boeing Field,
Seattle, Washington, 98108; telephone
(208) 767-2610.

SUPPLEMENTARY INFORMATION: The
recent loss of Automated Meteorological
Observation Service equipment at
Troutdale Airport, which was available
during hours when the Troutdale
Control Tower was closed, necessitates
a revision to the Portland Control Zone
description. During hours the Troutdale
Control Tower is not in.aperation no
weather reporting is available for the
Control Zone. In addition, the Lake LOM
has been renamed Laker and relocated
slightly from its original site.

Since this revised description: reduces
the burden on the public, it is relieving
in nature and notice and public
procedure-therein are unnecessary.

Request for Comments on the Rule

Although this action is in the form of a
final rule, comments are invited on the
rule. When the comment period ends,
the FAA will use the comments
submitted, together with other available:
information, to review the regulation.
After the review, if FAA finds that

changes are appropriate, it will initiate
rulemaking proceedings to amend the
regulation.

Adoption of the: Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.171 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished (46 FR 455,
January 2, 1981).is amended, effective
0901 GMT, March 18, 1982, as follows:

Portland, Oregon

(1) Beginning on line one (1] delete:
* " % "within a 5-mile radius of the

Portland-Troutdale Airport (latitude 45°33'00"
N.. longitude 122°23'49” W.);"

{2) on line six (6) delete:

* * *“Lake LOM (latitude 45°32'38" N.,
longitude 122°27'49” W.)," * * *

(3) and substitute:

* * * “Laker LOM (latitude 45°32'29" N,
longitude 122°27/30" N.)™* * *
{Secs. 307(a) and 313(a), Federal' Aviation Act
of 1958 (49°'U.S.C. 1348(«) and 1354(a)); sec.
6[(c). Department of Transportation Act (49
UiS.C. 1855(c)); and 14 CFR 11.69)

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It therefore—(1) is not a “major
rule” under Executive Order 12201; (2) is
not a “significant rule’" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the aniticipated
impact is so minimal. Since this is a
routine matter that will enly affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economie impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexihility Act.

Issued in Seattle; Washington; January 18,
1982.

Robert O. Brown,

Acting Director, Northwest Mountain Regiom
[FR'Doc: 82-2244 Filed 1-27-82: 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 80-AWE-18]

Designation of New VOR Federal
f\lrway;, California

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule:
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SUMMARY: This amendment designates
new VOR Federal Airway V-386 from
Palmdale, CA, to Palm Springs via a
north dogleg. The airway permits a
lower minimum en route altitude (MEA)
in an area of radar service. This action
increases aviation safety by providing
an airway in an area where aircraft are
normally vectored.

EFFECTIVE DATE: March 18, 1982.

FOR FURTHER INFORMATION CONTACT:
Lewis W. Still, Airspace Regulations
and Obstructions Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 426-8783.
SUPPLEMENTARY INFORMATION:

Hislory

On February 19, 1981, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to designate new VOR Federal
Airway V-386 between Palmdale, CA,
and Thermal, CA, (46 FR 12984). This
airway would circumvent mountainous
terrain and permit aircraft to remain in
radio and radar control. However, that
airway alignment was not satisfactory
because the MEA was too high and a
new alignment utilizing Palm Springs,
CA, has flight checked satisfactorily.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
The only objection received was from
the Air Force. The Air Force was of the
opinion that new airway V-386 would
interfere with published, local
instrument flight rules or visual flight
rules (IFR/VFR) departure and recovery
procedures for aircraft utilizing George
Air Force Base, CA. In addition, they
believed V-386 traffic would be
increasingly incompatible with an
increased volume of general aviation
aircraft using the airway.

After several meetings with FAA
officials, the Air Force representatives
agreed to a compromise that restricts
IER traffic, in the vicinity of George Air
Force Base, to an altitude of 10,000 feet
MSL or above while in that area and
under the control of Edwards Air Force
Base, CA, approach control facility. This
amendment is the same as that
proposed in the notice except V-386 is
realigned between Palmdale and Palm
Springs in order to lower the MEA.
Section 71.123 was republished on
January 2, 1981 (46 FR 409).

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR

Part 71) designates V-386 from
Palmdale, CA, to Palm Springs, CA, via
a north dogleg. This action provides
controlled airspace in an area where
aircraft are normally vectored, thereby
increasing safety and aiding flight
planning.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.123 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished (46 FR 409),
is amended, effective 0901 GMT, March
18, 1982, by adding the following:

V-386 [New]

V-386 From Palmdale, CA, via INT
Palmdale 096° and Palm Springs, CA,
342° radials; Palm Springs.

{Secs, 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)}; Sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69)

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary {o
keep them operationally current. It,
therefore—({1) is not a “major rule" under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. Singe this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Washington, DC, on January 21,
1982.
B. Keith Potts,
Chief, Airspace and Air Traffic Rules
Division.
[FR Doc. 82-1998 Filed 1-27-82; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 81~-AGL~-38]

Cancellation of Control Zone; Mattoon,
lllinois

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of this Federal
action is to revoke the Mattoon, lllinois,
Control Zone as a result of the
discontinuance of required weather
observation reporting. The intended
effect of this action is to return
designated airspace to a non-controlled
status and to cancel the control zone.
EFFECTIVE DATE: March 18, 1982.

FOR FURTHER INFORMATION CONTACT:
Edward R. Heaps, Airspace and

Procedures Branch, Air Traffic Division,
AGL-530, FAA, Great Lakes Region,
2300 East Devon Avenue, Des Plainés,
Illinois 60018, Telephone (312) 694-7360.
SUPPLEMENTARY INFORMATION: The
Mattoon, Illinois, Control Zone currently
described in Subpart F of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) (46 FR 455) no longer has
weather observation reporting service.
The airline that previously provided the
service has totally discontinued its
operations at Coles County Airport. The
airport manager advised that he was
unable to provide a practical or reliable
means of performing hourly weather
observations. Therefore, inasmuch as
weather observations are a requirement
for maintenance of the control zone and
since those observations cannot be
provided, this action is necessary to
revoke the controlled airspace
associated with the control zone and to
cancel the control zone itself.

Discussion of Comments

On page 57324 of the Federal Register
dated November 23, 1981, the Federal
Aviation Administration published a
Notice of Proposed Rulemaking which
would amend § 71.171 of Part 71 of the
Federal Aviation Regulations so as to
cancel the control zone near Mattoon,
Illinois. Interested persons were invited
to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.

No objections were received as a
result of the Notice of Proposed
Rulemaking.

Adoption of Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is
amended, effective March 18, 1982, as
follows:

In § 71.171 (46 FR 455), the following
control zone is cancelled:

Mattoon, Illinois

(Section 807(a), Federal Aviation Act of 1958
(49 U.S.C. 1348(a)); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c));: Sec.
11.61 of the Federal Aviation Regulations (14
CFR 11.61))

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary o
keep them operationally current. It,
therefore—(1) is not a “major rule” under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal; and (4) will
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not have a significant economic impact on a
substantial number of small entities under
the criteria of the Regulatory Flexibility Act.

Issued in Des Plaines, Illinois, on January
11, 1982.

Paul K. Bohr,

Acting Director, Great Lakes Region.
[FR Doc. 82-1800 Filed 1-27-82; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 81-AGL-34]

Alteration of Transition Area; Rice
Lake, Wisconsin

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of this Federal
Action is to redefine the Rice Lake,
Wisconsin, transition area as required
by the relocation of the Rice Lake non-
directional radio beacon (NDB) and the
resulting realignment of the final
approach course.

The intended effect of this action is to
insure segregation of the aircraft using
approach procedures in instrument
weather conditions from other aircraft
operating under visual weather
conditions.

EFFECTIVE DATE: March 18, 1982.

FOR FURTHER INFORMATION CONTACT:
Edward R. Heaps, Airspace and
Procedures Branch, Air Traffic Division,
AGL-530, FAA, Great Lakes Region,
2300 East Devon Avenue, Des Plaines,
[llinois 60018, Telephone (312) 694-7360.
SUPPLEMENTARY INFORMATION: The Rice
Lake NDB is to be located from the west
side of the runway to the east side of the
runway at approximately the same
distance from runway centerline at Rice
Lake Municipal Airport (formerly
Arrowhead Airport). That relocation
necessitates a realignment of the
Runway 386 final approach course and, in
turn requires the arrival extension for
the transition area to be realigned from
a 178" true bearing to a 198° true bearing
for the Rice Lake NDB. The extension
will be altered from 7 miles wide and 3
:m’les long to 6 miles wide and 3% miles
ong.

The development of the proposed
procedure requires that the FAA alter
the designated airspace to insure that
the procedure will be contained within
controlled airspace, The minimum
descent altitudes for this procedure may
be established below the floor of the 700
foot controlled airspace.

Aeronautical maps and charts will
reflect the defined areas which will

enable other aircraft to circumnavigate
the area in order to comply with
applicable visual flight rule
requirements.

Discussion of Comments

On page 57323 of the Federal Register
dated November 23, 1981, the Federal
Aviation Administration published a
Notice of Proposed Rulemaking which
would amend § 71.181 of Part 71 of the
Federal Aviation Regulations so as to
amend the transilion area airspace near
Rice Lake, Wisconsin. Interested
persons were invited to participate in

- this rulemaking proceeding by

submitting written comments on the
proposal to the FAA.

No objections were received as a
result of the Notice of Proposed
Rulemaking.

Adoption of Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is
amended, effective March 18, 1982, as
follows:

In § 71.181 (46 FR 540) the following
transition area is amended to read;

Rice Lake, Wisconsin

That airspace extending upward from 700
feet above the surface within a 5 statute mile
radius of the Rice Lake Municipal Airport
(latitude 45°28'45" N, longitude 91°43'20" W)
at Rice Lake, Wisconsin; and 3 miles either
side of the 198° (true) bearing from the Rice
Lake NDB from the 5 mile radius to 8.5 miles.
{Section 307(a), Federal Aviation Act of 1958
(49 U.S.C. 1348(a)); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)); Sec.
11.61 of the Federal Aviation Regulations (14
CFR 11.61))

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule" under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal; and (4) will
not have a significant economic impact on a
substantial number of small entities under
the criteria of the Regulatory Flexibility Act.

Issued in Des Plaines, Illinois on January
11, 1982,

Paul K. Bohr,

Acting Director, Great Lakes Region.
|FR Doc. 82-1801 Filed 1-27-82; 8:45 am)
BILLING CODE 4910-13-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner Federal Housing
Administration

24 CFR Parts 203, 213, and 234
[Docket No. R-82-966]

Mortgage Insurance and Home
Improvement Loans; Changes in
Interest Rates

AGENCY: Department of Housing and
Urban Development.

ACTION: Final rule.

SUMMARY: This change in the
regulations increases the maximum
allowable finance charge on insured
home loan programs. This action by
HUD is designed to bring the maximum
financing charges on home loans into
line with other competitive market rates
and help assure an adequate supply of
and demand for FHA financing.

EFFECTIVE DATE: January 25, 1982.

FOR FURTHER INFORMATION CONTACT:
John N. Dickie, Director, Financial
Analysis Division, Office of Financial
Management, Department of Housing
and Urban Development, 451 7th Street,
SW., Washington, D.C. 20410 (202-426~
4667).

SUPPLEMENTARY INFORMATION: The
following miscellaneous amendments
have been made to this chapter to
increase the maximum interest rate
which may be charged on loans insured
by this Department. The maximum

* interest rate on HUD/FHA mortgage

insurance programs has been raised
from 15.50 percent to 16.50 percent for
level payment insured home mortgage
programs (including operative builder
home loan programs), and for graduated
payment home loan programs (GPM).

The Secretary has determined that
such changes are immediately necessary
to meet the needs of the market and to
prevent speculation in anticipation of a
change, in accordance with his authority
contained in 12 U.S.C. 1709-1, as
amended. The secretary has, therefore,
determined that advance notice and
public comment procedures are
unnecessary and that good cause exists
for making this amendment effective
immediately.

A Finding of Inapplicability with
respect to the National Environmental
Policy Act of 1969 has been made in
accordance with HUD's environmental
procedures, A copy of this Finding of
Inapplicability will be available for
public inspection during regular
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business hours in the Office of Rules
Docket Clerk, Office of General Counsel,
Room 5218, Department of Housing and
Urban Development, 451 7th Street, SW.,
Washington, D.C. 20410.

Accordingly, Chapter Il is amended as
follows:

PART 203—MUTUAL MORTGAGE
INSURANCE AND REHABILITATION
LOANS

1. Section 203.20 paragraph (a) is
revised to read as follows:

§203.20 Maximum interest rate.

(a) The Mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 16.50 percent per annum with
respect to mortgages insured on or after
January 25, 1882.

- L * L *

2. Section 203.45 paragraph (b) is
revised to read as follow:

§ 203.45 Eligibility of graduated payment
mortgages.

(b) The mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 16.50 percent per annum with
respect to mortgages insured on or after
January 25, 1982.

* * *

3. Section 203.46 paragraph (c) is
revised to read as follows:

§ 203.46 Eligibility of modified graduated
payment mortgages.

* * * * *

- *

(c) The mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 16.50 percent per annum with
respect to mortgages insured on or after
January 25, 1982.

» *

* * -

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

4. Section 213.511 paragraph (a) is
revised to read as follows:

§213.511 Maximum interest rate.

(a) The mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 16.50 percent per annum with
respect to mortgages insured on or after
January 25, 1982,

- - *

PART 234—CONDOMINIUM .
OWNERSHIP MORTGAGE INSURANCE

5. Section 234.29 paragraph (a) is
revised to read as follows: '

§ 234.29 Maximum interest rate.

(a) The mortgage shall bear interest at
the rate agreed upen by the mertgagee
and the mortgagor, which rate shall not
exceed 16.50 percent per annum with
respect to mortgages insured on or after
January 25, 1982,

-

w* * * *

6. Section 234.75 paragraph (b) is
revised to read as follows:

§234.75 Eligibility of graduated payment
mortgages.
* ks - * -

(b) The mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 16.50 percent per annum with
respect to mortgages insured on or after
January 25, 1982.

* * * * *

7. Section 234.76 paragraph (c) is

revised to read as follows:

§ 234.76 Eligibility of modified graduated
payment mortgages.
* * * - *

(c) The mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 16.50 percent per annum with
respect to mortgages insured on or after
January 25, 1982.

* * - - *

(Section 3(a}, 82 Stat. 113; 12 U.S.C. 1709-1;

Section 7 of the Department of Housing and
Urban Development Act; 42 U.S.C: 3535(d))

Issued at Washington, D.C., January 22,

1982.

R. Carter Sanders, Jr.,

Associate General Deputy Assistant
Secretary for Field Operations.

|FR Doc. 82-2237 Filed 1-27-82: 8:45 am]
BILLING CODE 4210-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 5a
[T.D. 78061

Intangible Drilling and Development
Costs in the Case of Geothermal
Deposits

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Final regulations.

SUMMARY: This document provides final
regulations relatjng to the option to
capitalize or deduct intangible drilling
and development costs in the case of
wells drilled for any geothermal deposit.
The regulations are prescribed under a
change to the applicable tax law made
by the Energy Tax Act of 1978. The

regulations provide the public with the
guidance needed to comply with the
applicable part of this Act.

EFFECTIVE DATE: The regulations are
effective for taxable years ending on or
after October 1, 1978, with respect to
geothermal wells commenced on or after
that date.

FOR FURTHER INFORMATION CONTACT:
Walter H. Woo of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service; 1111
Constitution Avenue, NW., Washington,
D.C. 20224 (Attention: CC:LR:T) (202~
566-3297).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

On January 30, 1980, the Federal
Register published Temporary Income
Tax Regulations under the Energy Tax
Act of 1978 (26 CFR Part 54) and
proposed amendments to the Income
Tax Regulations (26 CFR Part 1) under
section 612 of the Internal Revenue
Code of 1954 to implement section 402
(a) and (e) of the Energy Tax Act of 1978
(92 Stat. 3174). No public hearing was
requested or held. This Treasury
decision adopts the amendments as
proposed and deletes the temporary
regulations.

These regulations grant the option to
capitalize or deduct intangible drilling
and development costs in the case of
wells drilled for any geothermal deposit
to the same extent and in the same
manner as such expenses are deductible
in the case of oil and gas wells.

The only comment received requested
that the term “geothermal deposit” be
defined to include ground water
aquifers. The regulations do not contain
a definition of geothermal deposit,
because the definition of that term is the
subject of a separate regulation project.

The effectiveness of these regulations
will be evaluated on the basis of
comments and information received
from effices within the Treasury
Department and Internal Revenue
Service, other governmental agencies,
and the public. Under the regulations, no
additional reporting or filing
requirements have been imposed on
taxpayers.

Drafting Information

The principal author of these
regulations is David B. Cubeta of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
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the regulation, both on matters of
"substance and style.

Adoption of Amendments to the
Regulations

Accordingly, the proposed
amendments to 26 CFR Part 1, as set
forth in the notice of proposed
rulemaking published in the Federal
Register on January 30, 1980 (45 FR
6778), are hereby adopted without
change and 26 CFR Part 5a is hereby
removed.

This Treasury decision is issued under
the authority contained in sections 263
and 7805 of the Internal Revenue Code
of 1954 (92 Stat. 3201, 26 U.S.C. 362; 68A
Stat. 917, 26 U.S.C. 7805).

Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue.

Approved: January 13, 1982.
John E. Chapoton,
Assistant Secretary of the Treasury.

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. Following § 1.612-4, a
new § 1.612-5 is added to read as
follows:

§ 1.612-5 Charges to capital and to
expense in case of geothermal wells.

(a) Option with respect to intangible
drilling and development costs. In
accordance with the provisions of
section 263(c), intangible drilling and
development costs incurred by an
operator (one who holds a working or
operating interest in any tract or parcel
of land either as a fee owner or under a
lease or any other form of contract
granting working or operating rights) in
the development of a geothermal deposit
(as defined in section 613(e)(3) and the
regulations thereunder) may at the
operator's option be chargeable to
capital or to expense. This option
applies to all expenditures made by an
operator for wages, fuel, repairs,
hauling, supplies, etc., incidentto and
necessary for the drilling of wells and
the preparation of wells for the
production of geothermal steam or hot
water. Such expenditures have for
convenience been termed intangible
drilling and development costs. They
include the cost to operators of any
drilling or development work (excluding
amounts payable only out of production
or gross or net proceeds from
production, if such amounts are
depletable income to the recipient, and
amounts properly allocable to cost of
depreciable property) done for them by
contractors under any form of contract,
including turnkey contracts. Examples of
items to which this option applies are all

amounts paid forlabor, fuel, repairs,
hauling, and supplies, or any of them,
which are used—

(1) In the drilling, shooting, and
cleaning of wells,

(2) In such clearing of ground,
draining, road making,’surveying, and
geological work as are necessary in
preparation for the drilling of wells, and

(3) In the construction of such
derricks; tanks, pipelines, and other
physical structures as are necessary for
the drilling of wells and the preparation
of wells for the production of geothermal
steam or hot water.

In general, this option applies only to
expenditures for those drilling and
developing items which in themselves
do not have a salvage value. For the
purpose of this option, labor, fuel,
repairs, hauling, supplies, etc. are not
considered as having a salvage value,
even though used in connection with the
installation of physical property which
has a salvage value. Included in this
option are all costs of drilling and
development undertaken (directly or
through a contract) by an operator of a
geothermal property whether incurred
by the operator prior or subsequent to
the formal grant or assignment of
operating rights (a leasehold interest, or
other form of operating rights, or
working interest); except that in any
case where any drilling or development
project is undertaken for the grant or
assignment of a fraction of the operating
rights, only that part of the costs thereof
which is attributable to such fractional
interest is within this option. In the
excepted cases, costs of the project
undertaken, including depreciable
equipment furnished, to the extent
allocable to fractions of the operating
rights held by others, must be
capitalized as the depletable capital cost
of the fractional interest thus acquired.

(b) Recovery of optional items, if
capitalized. (1) Items recoverable
through depletion: I the taxpayer
charges such expenditures as fall within
the option to capital account, the
amounts so capitalized and not
deducted as a loss are recoverable
through depletion insofar as they are not
represented by physical property. For
the purposes of this section the
expenditures for clearing ground,
draining, road making, surveying,
geological work, excavation, grading,
and the drilling, shooting, and cleaning
of wells, are considered not to be
represented by physical property, and
when charged to capital account are
recoverable through depletion.

(2) Items recoverable through
depreciation: If the taxpayer charges
such expenditures as fall within the
option to capital account, the amounts

>

so capitalized and not deducted as a
loss are recoverable through
depreciation insofar as they are
represented by physical property. Such
expenditures are amounts paid for
wages, fuel, repairs, hauling, supplies,
etc. used in the installation of casing
and equipment and in the construction
on the property of derricks and other
physical structures.

(3) In the case of capitalized
intangible drilling and development
costs incurred under a contract, such
costs shall be allocated between the
foregoing classes of items specified in
paragraphs (b)(1) and (2) of this section
for the purpose of determining the
depletion and depreciation allowances.

(4) Option with respect to cost of
nonproductive wells: If the operator has
elected to capitalize intangible drilling
and development costs; then an
additional option is accorded with
respect to intangible drilling and
development costs incurred in drilling a
nonproductive well. Such costs incurred
in drilling a nonproductive well may be
deducted by the taxpayer as an ordinary
loss provided a proper election is made
in the taxpayer's original or amended
return for the first taxable year ending
on or after October 1, 1978, in which
such a nonproductive well is completed.
The taxpayer must make a clear
statement of election under this option
in the return or amended return. The
election may be revoked by the filing of
an amended return that does not contain
such a statement. The absence of a clear
indication in such return of an election
to deduct as ordinary losses intangible
drilling and development costs of
nonproductive wells shall be deemed to
be an election to recover such costs
through depletion to the extent that they
are not represented by physical
property, and through depreciation to
the exent that they are represented by
physical property. Upon the expiration
of the time for filing a claim for credit or
refund of any overpayment of tax
imposed by chapter 1 of the Code with
respect to the first taxable year ending
on or after October 1, 1978 in which a
nonproductive well is completed, the
taxpayer js bound for all subsequent
years by his exercise of the option to
deduct intangible drilling and
development costs of nonproductive
wells as an ordinary loss or his deemed
election to recover such costs through
depletion or depreciation.,

' (c) Nonoptional items distinguished.
(1) Capital Items: The option with
respect to intangible drilling and
development costs does not apply to
expenditures by which the taxpayer
acquires tangible property ordinarily
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considered as having a salvage value.
Examples of such items are the costs of
the actual materials in those structures
which are constructed in the wells and
on the property, and the cost of drilling
tools, pipe, casing, tubing, tanks,
engines, boilers, machines, etc. The
option does not apply to any
expenditure for wages, fuel, repairs;,
hauling, supplies, etc., in connection
with equipment, facilities, or structures,
not incident to or necessary for the
drilling of wells, such as structures for
treating geothermal steam or hot water.
These are capital items and are
recoverable through depreciation.

(2) Expense items: Expenditures
which must be charged off as expense,
regardless of the option provided by this
section, are those for labor, fuel, repairs,
hauling, supplies, etc., in connection
with the operation of the wells and of
other facilities on the property for the
production of geothermal steam or hot
water.

(d) Manner of making election. The
option granted in paragraph (a) of this
section to charge intangible drilling and
development costs to expense may be
exercised by claiming intangible drilling
and development costs as a deduction
on the taxpayer's original or amended
return for the first taxable year ending
on or after October 1, 1978, in which the
taxpayer pays or incurs such costs with
respect to a geothermal well commenced
on or after that date. No formal
statement is necessary. The exercise of
the option may be revoked by the filing
of an amended return that does not
claim such a deduction. If the taxpayer
fails to deduct such costs as expenses in
any such return, he shall be deemed to
have elected to recover such costs
through depletion to the extent that they
are not represented by physical
property, and through depreciation to
the extent that they are represented by
physical property. Upon the expiration
of the time for filing a claim for credit or
refund of any overpayment of tax
imposed by chapter 1 of the Code with
respect to the first taxable year ending
on or after October 1, 1978, in which the
taxpayer pays or incurs intangible
drilling and development costs with
respect to a goethermal well commenced
on or after that date, the taxpayer is
bound by his exercise of the option to
charge such costs to expense or his
deemed election to recover such costs -
through depletion or depreciation for
that year and for all subsequent years.

(e) Effective date. The option granted
by paragraph (a) of this section is
available only for taxable years ending
on or after October 1, 1978, with respect

to geothermal wells commenced on or
after that date.

PART 5a—TEMPORARY INCOME TAX
REGULATIONS UNDER THE ENERGY
TAX ACT OF 1978 [REMOVED]

Par. 2. Part 5a is hereby removed.
{FR Doc. 82-2246 Filed 1-27-82; 8:45 am)
BILLING CODE 4830-01-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2619

Valuation of Plan Benefits in Non-
Multiemployer Plans; Amendment
Adopting Additional PBGC Rates

Correction

In FR Doc. 82-1106 appearing at page
2313 in the issue of Friday, January 15,
1982, make the following correction:

On page 2314, in the table for
Appendix B, in the entry for Rate Set 31,
the date “Feb. 2, 1982" should have read
"Feb. 1, 1982."

BILLING CODE 1505-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 109 and 110
[CGD3-81-1A]

Anchorage Grounds; Port of New: York
and Vicinity

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is enlarging
Anchorage No. 21 (Bay Ridge

Anchorage) and reducing Anchorage No.

20 in the Upper Bay, New York Harbor,
New York. This amendment is being
made in order to increase safety by
allowing extra room in Anchorage No.
21 for vessels at anchor to swing
without encroaching into the main
shipping channel. The boundaries of
Anchorage Nos. 20, 21, 23, 24, and 25 are
redescribed by geographic coordinates
in place of the old descriptions in which
awkward and outdated terminology was
used. In addition, this amendment
incorporates changes to the Ports and
Waterways Safety Act of 1972, under
which the anchorage regulations for the
Port of New York were promulgated,
made by the Pert and Tanker Safety Act
of 1978.

EFFECTIVE DATE: This amendment
becomes effective on April 1, 1982.

FOR FURTHER INFORMATION CONTACT:

Commander Peter T. Muth, Chief, Port
Safety Branch, Third Coast Guard
District (mps), Building 108, Room 106,
Governors Island, New York 10004, (Tel:
212-668-7179).

SUPPLEMENTARY INFORMATION: On
September 8, 1981, the Coast Guard
published a notice of propesed
rulemaking, Docket CGD3-81-1A (46 FR
44779-44782). Interested persons were
requested to submit comments and one
comment was received by the Coast
Guard prior to the expiration of the
comment period.

Drafting Information

The principal persons involved in
drafting this amendment are: Lieutenant
Ernest ]. Fink, Project Officer, Port
Safety Branch, Third Coast Guard
District and Lieutenant Ronald L,
Nelson, Project Attorney, Legal Division,
Third Coast Guard District.

Discussion of Comments

The only comment received concludes
that this rulemaking would be a step
toward reducing the problem of
congested anchorages in New York
Harbor, and supports the amendment as
written in the interest of vessel safety
within the Port of New York.

Summary of Final Evaluation

An environmental review of this
proposal was performed by the Third
Coast Guard District. Preparation of an
environmental assessment was not
required since the proposal is
categorically excluded in accordance
with 2.B.3.g of COMMANDANT
INSTRUCTION M16475:1A.

This amendment is considered to be
non-significant in accordance with
guidelines set out in “Policies and
Procedures for Simplification, Analysis
and Review of Regulations” (DOT Order
2100.5 of May 22, 1980). An economic
evaluation of the proposal was not
conducted since its impact was
expected to be minimal. In accordance
with 33 CFR 109.05(b), the Commander,
Third Coast Guard District has
consulted with and received no
objections from the U.S. Army Corps of
Engineers, the Commandant of the Third
Naval District, and the Officer in
Charge, Quarantine Station, U.S. Public
Health Service. Also of note, the U.S.
Fish and Wildlife Service, EPA, and the
U.S. Army Corps of Engineers endorse
the anchorage changes. The expansion
of Anchorage No. 21 and reduction of
Anchorage No. 20 are not matters on
which there is substantial public
controversy, nor involve impacts on
competition, businesses, State or local
governments, or the regulations of other
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programs and agencies. It should be
noted that the area into which the
channel will be relocated has remained
naturally deep for many years and
possibly may never have to be
maintained. However, in the event that
a future change in harbor hydraulic
patterns occurs due to some other
actions not associated with the
proposed anchorage changes, and
shoaling does occur causing an increase
in the amount of dredged material to be
maintained, it is expected to be a small
amount with minimal impact.

Moreover, this amendment is not a
major rule as defined by Executive
Order 12291 of February 17, 1981, This
amendment, will not affect the economy
to any measurable degree, result in any
increase in cost or prices for consumers,
individual industries, Federal, State, or
local government agencies or geographic
regions, or result in any adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

Likewise, it is hereby certified that
this amendment will not have any
economic impact on a substantial
number of small entities, as described in
the Regulatory Flexibility Act (Pub. L.
96-354; 5 U.S.C. 601, et seq.). This
certification is made in accordance with
Section 605 of Title 5 of the United
States Code.

Final Regulations

In consideration of the foregoing,
Parts 109 and 110 of Title 33, Code of
Federal Regulations, are amended as set
forth below:

PART 109—GENERAL

1. By revising 33 CFR 109.07 to read as
follows:

§109.07 Anchorages under Ports and
Waterways Safety Act.

The provisions of section 4 (a) and (b)
of the Ports and Waterways Safety Act
as delegated to the Commandant of the
U.S. Coast Guard in 49 CFR 1.46(n)(4)
authorize the Commandant to specify
times of movement within ports and
harbors, restrict vessel operations in
hazardous areas and under hazardous
conditions, and direct the anchoring of
vessels. The sections listed in § 110.1a of
this subchapter are regulated under the
Ports and Waterways Safety Act.

PART 110—ANCHORAGE
REGULATIONS

2. By revising 33 CFR 110.1a to read as
follows:

§ 110.1a Anchorages under Ports and
Waterways Safety Act.

(a) The anchorages listed in this
section are regulated under the Ports
and Waterways Safety Act (33 U.S.C.
1221 et seq.):

(1) Section 110.155 Port of New York.

(b) Any person who violates any
regulation issued under the Ports and
Waterways Safety Act—

(1) Is liable to a civil penalty, not to
exceed $25,000 for each violation;

(2) If the violation is willful, is fined
not more than $50,000 for each violation
or imprisoned for not more than five
years, or both.

3. By revising 33 CFR 110.155(d) to
read as follows:

§ 110.155 Port of New York.

* * * - -

(d) Upper Bay—(1) Anchorage No. 20~
A. That area enclosed by coordinates
starting at 40°42'02.5" N., 74°0225.5" W.;
to 40°42'06.5"” N., 74°02'19.5" W.; to
40°42'05.0" N., 74°01'58.4"” W.; to
40°41'54.5" N., 74°01'59.2" W.; thence to
40°41'53.0" N., 74°02'23.0" W.

(i) See 33 CFR 110.155 (d)(6), (d)(16),
and (1).

(2) Anchorage No. 20-B. That area
enclosed by coordinates starting at
40°41'47.0” N., 74°02'31.5" W.; to
40°41'42.0" N., 74°01'02.0” W.; to
40°41'35.3" N., 74°02'04.2" W., to
40°41'29.9” N., 74°02'07.8" W.; to
40°41'42,6" N., 74°02'32.7" W.; thence
back to 40°41'47.0” N., 74°02'31.5” W.

(i) See 33 CFR 110.155 (d)(6), (d)(16),
and (1).

(3) Anchorage No. 20-C. That area
enclosed by coordinates starting at
40°41'42.0" N., 74°02'43.0" W.,; to
40°41'25.4" N., 74°02'10.7" W.; to
40°41'01.7"" N, 74°02'26.2" W.; to
40°41'09.0"” N., 74°02'41.5"” W.; to
40°41'20.0" N., 74°02'59.2” W.,; thence
back to 40°41'42.0” N., 74°02'43.0” W.

(i) See 33 CFR 110.155 (d)(6), (d)(16),
and (1).

(4) Anchorage No. 20-D. That area
enclosed by coordinates starting at
40°41'09.5" N., 74°02'49.5" W.; to
40°40'59.2" N., 74°02'27.9” W.; to
40°40'44.5" N., 74°02'37.5" W.; to
40°40'42.7" N., 74°03'07.6" W.; thence
back to 40°41'09.5" N., 74°02’49.5" W.

(i) See 33 CFR 110.155 (d)(6), (d)(16),
and (1).

(5) Anchorage No. 20-E. That area
enclosed by coordinates starting at
40°40'38.2" N., 74°02'59.6"” W.; to
40°40'39.4" N., 74°02'40.9” W.; to
40°40'09.2" N., 74°03'00.7"” W.; ta
40°40'24.4"" N., 74°03'24.6” W.; thence
back to 40°40'38.2" N., 74°02'59.6” W.

(i) See 33 CFR 110.155 (d)(6), (d)(16),
and (1).

(6) No vessel may occupy this
anchorage for a period of time in excess
of 72 hours without the prior approval of
the Captain of the Port.

(7) Anchorage No. 20-F, That area
enclosed by coordinates starting at
40°40'12.1" N., 74°03'41.6” W.; to
40°39'53.7"" N., 74°03'10.8” W.; to
40°39'34.7"" N., 74°03'23.3" W.; to
40°39'49.9" N., 74°03'57.8"” W.; thence
back to 40°4012.1" N., 74°03'41.6" W.

(i) See 33 CFR 110.155 (d)(9), (d)(16),
and (1).

(8) Anchorage No. 20-G. That area
enclosed by coordinates starting at
40°39'30.1” N., 74°04'08.0” W.; to
40°39'32.0” N., 74°03'53.5" W.; to
40°39'27.5" N., 74°03'42.5" W.; to
40°39'13.0” N., 74°03'51.0” W.; to
40°39'09.5” N., 74°04'23.1" W.; thence
back to 40°39'30.1” N., 74°04'08.0" W.

(i) See 33 CFR 110.155 (d)(9), (d)(16),
and (1).

(9) This anchorage is designated a
naval anchorage. The Captain of the
Port may permit commercial vessels to
anchor temporarily in this anchorage,
ordinarily not more than 24 hours, when
the anchorage will not be needed for
naval vessels. Upon notification of an
anticipated naval arrival, any
commercial vessel so anchored must-
relocate at its own expense.

(10) Anchorage No. 21-A. That area
enclosed by coordinates starting at
40°40'22.5" N., 74°01'35.2" W.; to
40°40'20.5" N., 74°01'27.7" W.; to
40°39'48.9" N., 74°01'22.4" W.; to
40°38'54.7"" N., 74°02'18.9" W.; to
40°39'03.0"” N., 74°02'26.3" W.; thence
back to 40°40'22.5” N., 74°01'35.2" W,

(i) See 33 CFR 110.155 (d)(16) and (1).

(11) Anchorage No. 21-B. That area
enclosed by coordinates starting at
40°40'23.8” N., 74°02'10.9"” W.; to
40°40°26.2" N., 74°01'49.5" W.; to
40°40'22.5" N., 74°01'35.2" W.; to
40°39'03.0"” N., 74°02'26.3" W.; to
40°38'54.7"" N., 74°02'18.9" W.; to
40°38'43.7" N., 74°02'30.3" W.; to
40°39'19.3" N., 74°03'03.3"” W.; to
40°39'22.3" N., 74°03'02.4" W.; to
40°40'18.6" N., 74°02'25.5" W.; thence
back to 40°40°23.8" N., 74°02'10.9" W.

(i) See 33 CFR 110.155 (d)(16) and (l).

(ii) No vessel with a draft of 10 feet
(3.048 meters) or less may occupy this
anchorage without the prior approval of
the Captain of the Port.

(12) Anchorage No. 21-C. That area
enclosed by coordinates starting at
40°39'19.3” N., 74°03'03.3" W.; to
40°38'43.7"” N., 74°02'30.3” W.; to
40°38'41.6" N., 74°02'32.5"” W.; to
40°38'03.0” N., 74°02'48.7" W.; to
40°38'03.0” N., 74°03'03.5" W.; to
40°38'38.4" N., 74°03'15.5” W.; thence
back to 40°39'19.3” N., 74°03'03.3" W.
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(i) See 33 CFR 110.155 (d)(16) and (1).
« (ii) No vessel with a draft of 33 feet
{10.0584 meters) or less may occupy this
anchorage without the prior approval of
the Captain of the Port.

(13) Anchorage No. 23-A. That area
enclosed by coordinates starting at
40°38'36.5"”" N., 74°04'13.5” W.; to
40°38'37.0"” N., 74°03'49.0" W.; to
40°38'23.4"" N., 74°03'37.2" W,; to
40°37'49.5"” N., 74°03'25.7" W.; to
40°37'49.5"” N., 74°04'07.0" W.; thence
back to 40°38'36.5” N., 74°04'13.5” W.

(i) See 33 CFR 110.155 (d)(16) and (1).

(ii) No vessel may occupy this
anchorage for a period of time in excess
of 48 hours without the prior approval of
the Captain of the Port.

(iii) No vessel with a length overall in
excess of 670 feet (204.216 meters) may
occupy this anchorage without the prior
approval of the Captain of the Port.

(iv) No vessel with a draft of 40 feet
(12,192 meters) or more may occupy this
anchorage without the prior approval of
the Captain of the Port unless it anchors
within 5 hours after ebb €urrent begins
at the Narrows.

(14) Anchorage No. 23-B. That area
enclosed by coordinates starting at
40°37'49.5" N., 74°04' 07.0" W.; to °
40°37'49.5" N., 74°03'25.7" W.; to
40°37'27.0" N., 74°03'18.1" W.; to
40°37'23.0" N., 74°03'59.0" W.; to
40°37'30.5" N., 74°04'04.4” W.; thence
back to 40°37°49.5" N., 74°04'07.0” W.

(i) See 33 CFR 110.155(d)(13) (ii) and
(iv), (d)(16), and (1).

(ii) No vessel with a length overall of
670 feet (204.216 meters) or less may
occupy this anchorage without the prior
approval of the Captain of the Port,

(15) Anchorage No. 24. That area
enclosed by coordinates starting at
40°37°23.0" N., 74°03'59.0" W.; to
40°37°27.0" N., 74°03'18.1" W.; to
40°36'40.1” N., 74°03'02.2"” W.; to
40°36'25.5" N., 74°02'56.4"” W.; to
40°36'21.0" N., 74°03'11.0” W.; to
40°36'25.0" N., 74°03'17.5"” W.; thence
back to 40°37°23.0" N., 74°03'59.0"” W.

(i) See 33-CFR 110.155(d)(13) (ii) and
(iv), (d)(16), and (1).

(i) No vessel with a length overall of
less than 800 feet (243.84 meters), or
with a draft of less than 40 feet (12.192
meters) may occupy this anchorage
without the prior approval of the
Captain of the Port.

(16) Any vessel anchored in or
intending to anchor in Federal
Anchorage 20-A through 20-G, 21-A
through 21-C, 23-A and 23-B, 24 or 25
must comply with the following
requirements:

(i) No vessel may anchor unless it
notifies the Captain of the Port when it
anchors, of the vessel's name, length,
draft, and its position in the anchorage.

(ii) Each vessel anchored must notify
the Captain of the Port when it weighs
anchor.

(iii) No vessel may conduct lightering
operations unless it notifies the Captain
of the Port before it begins lightering
operations.

(iv) Each vessel lightering must notify
the Captain of the Port at the
termination of lightering.

(v) No vessel may anchor unless it
maintains a bridge watch, guards and
answers Channel 16 FM, and maintains
an accurate position plot.

(vi) If any vessel is so close to another
that a collision is probable, each vessel
must communicate with the other vessel
and the Captain of the Port on Channel
16 FM and shall act to eliminate the
close proximity situation.

(vii) No vessel may anchor unless it
maintains the capability to get
underway within 30 minutes except with

. prior approval of the Captain of the Port.

(viii) No vessel may anchor in a “dead
ship" status (propulsion or control
unavailable for normal operations)
without the prior approval of the
Captain of the Port.

-~ (ix) Each vessel in a “dead ship”

status must engage an adequate number
of tugs alongside during tide changes. A
tug alongside may assume the Channel
16 FM radio guard for the vessel after it
notifies the Captain of the Port.

(x) No vessefmay lighter in a "dead
ship” status without prior approval from
the Captain of the Port.

4, By revising 33 CFR 110.155(e) to
read as follows:

- - * - *

(e) Lower Bay—(1) Anchorage No. 25.
That area enclosed by coordinates
starting at 40°35'58.2" N., 74°02'18.4" W.;
10 40°36'12.0” N., 74°01'29.0" W.; to
40°36'03.0" N., 74°00'52.5" W., to
40°34'57.5"” N., 74°00'25.0" W.; to
40°34'40.0" N., 74°01'03.0" W.; to
40°34'53.0" N., 74°01'56.1" W.,; to
40°35'23.9" N., 74°02'04.8” W.; thence
back to 40°35'68.2" N., 74°02'184" W.

(i) See 33 CFR 110.155(d)(16) and (1).

(ii) When the use of this anchorage is-
required by naval vessels, any
commercial vessels anchored therein
must move when directed by the
Captain of the Port.

* * - * * -

5. By amending 33 CFR 110.155(1) by
renumbering subparagraphs (1) (1)
through (13) as (2) through (14) and
adding a new subparagraph (1) as
follows:

* * * * *

(1)(1) No vessel in excess of 800 feet
(243.84 meters) in length overall or 40
feet (12.192 meters) in draft may anchor

unless it notifies the Captain of the Port

at least 48 hours prior to entering

Ambrose Channel.

* - - * -

(33 U.S.C. 1221 et seq.; 33 U.S.C. 471; 49 US.C.

1655(g)(1); 49 CFR 1.46(n); 49 CFR 1.46(c)(1))
Dated: January 4, 1982.

J. S. Gracey,

Commander, 3rd Coast Guard District.

[FR Doc. 82-1872 Filed 1-27-82; 8:45 am|

BILLING CODE 4910-14-M

33 CFR Part 117

[CGD 82-003]

Drawbridge Operation Regulations;
Missouri River, Sioux City, lowa

AGENCY: Coast Guard, DOT.
ACTION: Final rule; revocation.

SUMMARY: This amendment removes the
regulations for the bridge across the
Missouri River, mile 732.4, at Sioux City,
Iowa, because this highway railroad
bridge no longer exists.

EFFECTIVE DATE: This amendment is
effective on January 25, 1982.

FOR FURTHER INFORMATION CONTACT:
S. W. Thoroughman, Chief, Bridge
Branch, Second Coast Guard District,
1430 Olive Street, St. Louis, Missouri
63103 (314-425-4607).

SUPPLEMENTARY INFORMATION: The
railroad highway bridge spanning the
Missouri River, mile 7324, near Sioux
City, lowa, was removed on June 9, 1981.
This action merely removes regulations
that are now meaningless because they
pertain to a nonexistent bridge. It is
issued without publication of a Notice of
Proposed Rulemaking and is effective in
less than 30 days from the date of
publication because procedures on this
amendment are impractical and
unnecessary since the bridge no longer
exists. This action has no economic
consequences. It has been reviewed
under the provisions of Executive Order
12291 and has been determined not to be
a major rule. In addition, this regulation
is considered to be nonsignificant in
accordance with guidelines set out in
the policies and procedures for
Simplification, Analysis, and Review of
Regulations (DOT Order 2100.5 of 5-22~-
80). An economic evaluation has not
been conducted since, for the reason
stated above, its impact is expected to
be minimal, In accordance with section
605(b) of the Regulatory Flexibility Act
(94 Stat. 1164), it is also certified that
this rule will not have a significant
economic impact on a substantial
number of small entities.
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DRAFTING INFORMATION: The principal
persons involved in drafting this
removal of regulations are: S. W,
Thoroughman, Project Manager, and
Lieutenant Commander Richard A.
Knee, Project Attorney, ¢/o Commander,
Second Coast Guard District, 1430 Olive
Street, St. Louis, Missouri.

Final Regulation

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

§117.560 [Amended]

In consideration of the foregoing, Part
117 of Title 33 of the Code of Federal
Regulations is amended by removing
§ 117.560(g)(8).

(33 U.S.C. 499, 49 U.S.C. 1655(g)(2); 49 CFR
1.46(c}(5), 33 CFR 1.05-1(g)(3))

Dated: December 22, 1981,

T. H, Rutledge,

Acting Commander, 2nd Coast Guard District.
[FR Doc. 82-1867 Piled 1-27-82: 8:45 am]

BILLING CODE 4910-14-M

33 CFR Part 117
[CGD12 81-100]

Drawbridge Operation Regulations;
Dutchman Slough and Sacramento
River, Calif.

AGENCY: Coast Guard, DOT.
ACTION: Finalrule.

suMmmARY: This amendment revokes the
regulations for the James Irvine Bridge
#cross Dutchman Slough near Vallejo,
CA, and the Southern Pacific Railroad
fridge across the Sacramento River near
Knights Landing, CA, because the
drawbridges have been removed. Notice
and public procedures have been
omitted from this action due to the
removal of the bridges concerned.

EFFECTIVE DATE: This amendment
becomes effective on February 28, 1982,

FOR FURTHER INFORMATION CONTACT:
Rose E, Guerra, Bridge Administrator,
115) 556-8668.
DEAFTING INFORMATION: The principal
persons involved in drafting this rule
are: Rose E. Guerra, Bridge
Administrator, and Lieutenant
Commander W. A. Cassels, Project
Attorney, District Legal Office, Twelfth
Loast Guard District.
SUPPLEMENTARY INFORMATION: This
#ction has no economic consequences. It
merely revokes regulations that are now
meaningless because they pertain to
Irawbridges that no longer exist.
Lonsequently, this action cannot be
considered a major rule under Executive
Order 12291. Furthermore, it has been

found to be nonsignificant under the
Policies and Procedures for
Simplification, Analysis, and Review of
Regulations (DOT Order 2100.5 of 5-22-
80), and does not warrant preparation of
an economic evaluation. Because no
notice of proposed rulemaking is
required under 5 U.S.C. 553, this action
is exempt from the Regulatory
Flexibility Act (94 Stat. 1164). However,
the requirements of the Act were taken
into consideration, and this action will
not have a significant effect on small
entities.

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

§§ 117.712and 117.716 [Amended]

In consideration of the above facts,

Part 117 of Title 33 of the Code of
Federal Regulations is amended by
removing § 117.712(i)(4), and by
removing and reserving
§ 117.716(a)(2)(i).
(Sec. 5, 28 Stat. 362, as amended (33 U.S.C.
499); sec. 6{g)(2), Pub. L. 89-670, 80 Stat. 931,
at 937, as amended (49 U.S.C. 1655(g)(2)); 49
CFR 1.48(c)(5); 33 CFR 1.05-1(g)(3))

Dated: December 22, 1981.

J. P. Stewart,

Vice Admiral, U.S. Coast Guard, Commander,
Twelfth Coast Guard District,

[FR Doc. 82-2231 Filed 1-27-82; 8:45 am)

BILLING CODE 4910-14-M

33 CFR Part 117
[CGD 81-054]

Drawbridge Operation Regulations;
Saginaw River, Michigan

AGENCY: Coast Guard, DOT.
ACTION: Final rule,

SUMMARY: At the request of the Grand
Trunk Western Railroad Company, the
Coast Guard is revising the regulations
governing the operation of the Grand
Trunk Western railroad bridge, mile
19.15, across the Saginaw River,
Michigan, to allow the draw to be closed
to the passage of vessels. However, the
draw shall be returned to an operable
conditipn within six months after
notification from the Commandant, U.S.
Coast Guard, to take such action. This
change is being made because there has
been only one opening in the past 10
years and that was for a Bicentennial
exhibition mounted on a small oil drum
barge in 1976.

EFFECTIVE DATE: This amendment
becomes effective on March 1, 1982.

FOR FURTHER INFORMATION CONTACT:
Robert W, Bloom, r., Chief, Bridge
Branch, United States Coast Guard, 1240

-

East Ninth Street, Cleveland, Ohio
44199, (216) 522-3993.

SUPPLEMENTARY INFORMATION: On
November 16, 1981, the Coast Guard
published a Proposed Rule (46 FR 56208)
concerning this amendment. The
Commander, Ninth Coast Guard District
also published this proposal as a Public
Notice dated December 11, 1981.
Interested parties were given until
December 16, 1981, and January 9, 1982,
respectively to submit comments.

Drafting Information

The principal persons involved in
drafting this Final Rule are: Robert W.
Bloom, Jr., Chief, Bridge Branch, Ninth
Coast Guard District, and LCDR Michael
D. Gentile, Project Attorney, Ninth
Coast Guard District, Legal Office.

Discussion of Comments

No comments were received from the
Federal Register or Ninth Coast Guard
District Public Notice.

These regulations have been reviewed
under the provisions of Executive Order
12291 and have been determined not to
be a major rule. In addition, these
regulations are considered to be
nonsignificant in accordance with
guidelines set out in the Policies and
Procedures for Simplification, Analysis,
and Review of Regulations (DOT Order
2100.5 of 5-22-80). An economic
evaluation has not been conducted since
its impact is expected to be minimal.

In accordance with section 605(b) of
the Regulatory Flexibility Act (94 Stat.
1164), it is also certified that these rules
will not have a significant economic
impact on a substantial number of small
entities. Since there is no commercial
vessel traffic using this portion of the
Saginaw River to transport commercial
goods, small entities in the area should
not be economically impacted.

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

In consideration of the foregoing, Part
117 of Title 33 of the Code of Federal
Regulations is amended by:

1. Revising § 117.700(j}(2) to read as
follows:

§ 117.700 Saginaw River, Mich., bridges.

(,‘] . .

{2) The draws of all bridges between
the Sixth Avenue bridge and Grand
Trunk Western Railroad bridge shall
open on signal if at least 3 hours
advance notice is given.

» * . » -
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2. Adding a new § 117.700(j)(4)
immediately after § 117.700(j)(3) to read
as follows:

§ 117.700 Saginaw River, Mich., bridges

- * * * -

SN

]

(4) The Grand Trunk Western
Railroad bridge, mile 19.15, need not
open for the passage of vessels.
However, the draw shall be returned to
an operable condition within six months
after notification from the Commandant,
U.S. Coast Guard, to take such action.
(33 U.S.C. 499, U.S.C. 1655(g)(2); 49 CFR
1.46(c)(5), 33 CFR 1.05-1(g)(3).

Henry H. Bell,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 82-2234 Filed 1-27-82; 8:45 am)

BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 35
[WH-FRL-2033-1]

Grants for Construction of Treatment
Works

AGENCY: Environmental Protection
Agency.
ACTION: Deviation to rule.

SUMMARY: Under the authority of 40 CFR
30,1000, the Environmental Protection
Agency (EPA) has issued a class
deviation from several provisions of
EPA’s construction grant regulations. On
December 29, 1981, President Reagan
signed the Municipal Wastewater
Treatment Construction Grant
Amendments of 1981. Most of the 1981
amendments will require detailed
analysis before we can fully implement
them. However, five of the amendments
are effective immedigtely and require
changes in the construction grant
regulations now. Those five
amendments—

» Prohibit award of Step 1 and Step 2
grants; i

e Reinstate the Innovative and
Alternative program and reserve;

* Increase the cost limit for Step 2+3
grants; a

* Permit grantees' specifications to
cite only one brand name followed by
“or equal” instead of two; and

¢ Increase the amount a State may
reserve for State Management
Assistance Grants.

The class deviation implements the
1981 amendments, which supercede
portions of the regulations. The
deviation is published with this
document.

DATE: The class deviation became
effective on the date it was signed.

FOR FURTHER INFORMATION CONTACT:
Mr. Harvey Pippen, Jr., Director, Grants
Administration Division (PM-216), 401
M Street SW., Washington, D.C. 20460,
(202) 755-0850.

SUPPLEMENTARY INFORMATION: Under
Executive Order 12291, EPA must judge
whether a regulation is “Major" and
therefore subject to the requirement of a
Regulatory Impact Analysis. This
regulation is not Major because it will
not result in an annual effect on the
economy of $100 million or more;
increase costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; or have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets. There are
no information collection requirements
in this deviation. This regulation was
submitted to the Office of Management
and Budget for review as required by
Executive Order 12291.

Dated: January 12, 1982,
Samuel A. Schulhof,

Acting Assistant Administrator for
Administration (PM-208).

Dated: January 12, 1982.
Bruce R. Barrett,

Acting Assistant Administrator for Water
(WH-556).

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

Date: January 13, 1982,

Subject: Class Deviation from 40 CFR
35.909(b), 35.915-1 (a) and (b), 35.930
(a){1) and (a)(2), 35.930-5(b), and 35.936~
13(a)

From: Harvey Pippen, Jr., Director, Grants
Administration Division (PM-216)

To: Regicnal Administrators

On December 29, 1981, President Reagan
signed the Municipal Wastewater Treatment

Construction Grant Amendments of 1981 (P.L.

97-117). These amendments revised several

construction grant provisions of the Clean

Water Act. It is necessary to implement some

of these provisions immediately. To

accomplish this we are issuing this class

deviation. The provisions of the 1981

amendments covered by this deviation are—

» That part of Section 3 which prohibits
award of Step 1 and Step 2 grants;

¢ Section 8 which reinstates the
Innovative/Alternative (I1/A) program and
establishes a mandatory 1/A reserve for
fiscal year 1982 through 1984 of 4 percent but
permits the Governor of a State to reserve up
to 7Yz percent;

* Section 9 which increases the cost limit
on award of Step 2+ 3 grants from $4 million
to $8 million;

 Section 11 which permits grantee's plans
and specifications to cite only one brand
name followed by “or equal” instead of two;
and

¢ Section 14 which permits States to
increase their State Management Assistance
Grant reserve from 2 percent of the
authorization t6 4 percent.

The other sections of the 1981 amendments,
including the cost allowability provisions of
Section 3, will require more detailed analysis
before we can fully implement them. EPA
published a proposed revision of the
construction grant regulations on November
6, 1981 (46 FR 55220). We will revise that
proposal based on comments received and on
the 1981 amendments. We expect to publish
an interim final regulation in April 1982.

At this time 1 am approving the following
class deviation.

1. Grants for Step 1 and Step 2. 40 CFR
35.930-1 (a)(1) and (a)(2) Types of projects.

The Municipal Wastewater Treatment
Construction Grant Amendments of 1981
supersede § 35.930~1 (a)(1) and (8)(2).
Effective December 30, 1981, EPA could no
longer award Step 1 or Step 2 grants. We will
instead make allowance in Step 3 grants for
funds expended during the facility planning
and advanced engineering and design phase
at the prevailing Federal share and based on
a percentage of total project cost. We will
determine the percentages based on our
general experience with prior projects and
issue necessary data by April 1982,

2, Innovative and Alternative Processes. 40
CFR 35.915-1(b) Reserves related to the
project priority list.

This deviation extends the 1/A program to
fiscal years 1982 through 1984 ggd revises the
amount States must set aside for I/A
increases. Each State must set aside at least
four percent of its 1982 through 1984
allotments to use for I/A grant increases, and
the State may increase the set-aside up to .
seven-and-one-half percent. Any project
which the Regional Administrator determines
used I/A technologies or processes and
which received grant awards after September
30, 1981, shall receive increased grant
assistance as provided under § 35.930-5(b) if
funds are available under the I/A reserve.

In a September 8, 1981, opinion the Office
of General Counsel concluded that States
could release unobligated fiscal year 1981 1/A
reserves for other projects, since the I/A
provisions of the Clean Water Act had
expired. However they also determined that,
if Congress reauthorized the I/A program,
States would be required lo reestablish the
fiscal year 1981 reserves. Consequently,
States which reduced the fiscal year 1981
reserve must now reinstate it based on their
FY 1981 allotment after the rescission,
considering any 1/A obligations from the
fiscal year 1981 reserve before September 30,
1981, If the fiscal year 1981 reserve is not
obligated for increases on I/A projects by
September 30, 1982, it will be subjecl to
reallotment. '

3. Combined Slep 2 and 3 granis. 40 CFR
35.909(b) Step 243 grants.

1 am approving a deviation to §35.909(b)(2)
to raise the total step 3 construction cost limit
for step 2+ 3 assistance from $4 million to §8
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million in all States. Thié deviation permits
small grantees with projects having a total
Step 3 construction cost of $8 million or less
to apply for Step 2+ 3 grants.

Under Section 3 of the 1981 amendments
EPA no longer awards Step 2 grants. Instead
we will pay an allowance in Step 3 based on
a percentage of total project cost (see change
1). At this time, for Step 2+ 3 grants awarded
after December 29, 1981, EPA will continue to
reimburse Step 2 costs as it has in the past.
However, in developing regulations to
implement the 1981 amendments, this policy
will be reevaluated to take account of the
new allowance authority for Step 1 and 2
work and the States' new authority to
advance funds to small communities for step
1 and 2 work.

4. Brand Names. 40 CFR 35.936-13{a)
Specifications.

I am approving a deviation from § 35.936-
13(a) to change the requirement to name at
least two brand names followed by the words
“or equal” when brand names are used in
specifications, In the future, grantees are not
required to name two brands. Grantees
choosing to specify by brand name may use
one (or more) brand names followed by “or
equal”.

5., State Management Assistance Grants. 40
CFR 35.915-1(a) Reserve related to the
priority list.

I am approving a deviation to § 35.915-1(a)
to increase the amount a State may reserve
for State Management Assistance Grants
under Subpart F of this part. From funds
allotted after September 30, 1981, a State may
reserve up to 4 percent of its allotment based
on the amount authorized.

Dated: January 12, 1982.

Bruce R. Barrett,
Acting Assistant Administrator for Water.

Dated: January 12, 1982,

Samuel A. Schulhof,

Actling Assistant Administrator for
Administration.

[FR Doc. 82-2266 Filed 1-27-82: 8:45 am|
BILLING CODE 6560-29-M

40 CFR Part 81
[A-6-FRL-2017-5]

State of Texas: Designation of Areas
for Air Quality Planning Purposes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This notice approves the
Texas request to change the existing
designation of nonattainment for
particulate matter for the El Paso 5 area
to attainment. EPA has previously
published a proposal to approve this
request (46 FR 42878, August 25, 1981)
and solicited public comments. No
comments were received. This action is
taken based upon the State's request to
revise its original designation of the El
Paso 5 area. Approval of this
redesignation will relieve the State of

the requirement to prepare and submit a
State Implementation Plan to
demonstrate attainment of the total
suspended particulate (TSP) National
Ambient Air Quality Standards
(NAAQS) for the El Paso 5 area.
EFFECTIVE DATE: January 28, 1982,

FOR FURTHER INFORMATION CONTACT:
Estela S. Wackerbarth, Chief,
Implementation Plan Section, Air and
Hazardous Materials Division,
Environmental Protection Agency,
Region VI, Dallas, Texas 75270 (214)
767-1518,

SUPPLEMENTARY INFORMATION: On
March 3, 1978 (43 FR 9037) EPA
designated the El Paso 5 area as
nonattainment for particulate matter. On
November 26, 1979, the Texas Air
Control Board (TACB) submitted to EPA
its request in Resolution R79-5 to
redesignate this area to attainment for
particulate matter. EPA reviewed the
request and on August 25, 1981 (46 FR
42878) published a notice of proposed
approval. That proposal discusses more
fully the underlying rationale for today’s
action. Public comments were solicited
but none were received. Therefore, EPA
is today granting final approval to
Texas' request to redesignate the El
Paso 5 area to attainment for particulate
matter.

Under Section 307(b)(1) of the Clean
Air Act judicial review of this final
rulemaking notice is available only by
the filing of a petition for review in the
United States Court of Appeals for the
appropriate circuit on or before March
29, 1982. Under Section 307(b)(2) of the
Clean Air Act, the requirements which
are the subject of today’s notice may not
be challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.

EPA finds that good cause exists for
making this action immediately
effective. The redesignation of an area
from nonattainment to attainment
relieves the state of the necessity to
develop, submit and obtain EPA
approval of an implementation plan

the standard. Relief from this
requirement is a benefit which should be
made available to the State and its
citizens as soon as possible.

Pursuant to the provisions of 5 U.S.C.
605(b) I certify that attainment status
redesignations under Section 107(d) of
the Clean Air Act will not have a
significant economic impact on a
substantial number of small entities.
This action constitutes an attainment
status redesignation under Section
107(d) of the Clean Air Act, This action
imposes no regulatory requirements but
only changes an air quality designation.
Any regulatory requirements which may
become necessary as a result of this
action will be dealt with in a separate
action.

Under Executive Order 12291, EPA
must judge whether a regulation is
“Major"” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation is not Major
because it is merely approving a State's
redesignation request. It will impose no
new regulatory action.

This notice of rulemaking is issued
under the authority of Section 107(d) of
the Clean Air Act, as amended, 42
U.S.C. 7407(d).

Dated: January 18, 1982.
Anne M. Gorsuch,
Administrator.

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

Subpart C of Part 81 of Chapter I, Title
40 of the Code of Federal Regulations is
amended as follows:

1. In § 81.344—Texas, the attainment
status designation table for total
suspended particulate (TSP) is amended
by revising the designation for one
limited area in El Paso County from
“does not meet secondary standards” to
“better than national standards.” The
amended portion of the Texas—TSP for
§ 81.344 reads as set forth below.

designed to demonstrate attainment of §81.344 Texas.
Does not
Does not
Designated area meet primary Meet %aa"""‘"“ez" B?\la'g:m":n
standards e 'adard';, "o standards
Texas—TSP
AQCR 153:
3 limited areas in El Paso County X

1 limited area in El Paso County (El Paso 3)

1 limited area in El Paso County (El Paso 5)

R der of AQCR

[FR Doc. 82-2253 Filed 1-27-82; 8:45 am|
BILLING CODE 6560-38-M
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GENERAL SERVICES 1-3.1203-2 Applicability of cest accounting ?“d nondefense contracts are explair}ed

ADMINISTRATION standards. in appropriate sections throughout this
1-3.1203-3 Solicitation notices. subpart.

41 CFR Parts 1-3 and 1-7 2 = 5 » - (c) Where applicable, cost accéunling
1-3.1204-1 National defense contract standards shall be used in negotiated

[FPR Amendment 221] clauses. nondefense contracts as the standards

Revisions to Cost Accounting
Standards Policies and Procedures

AGENCY: General Services
Administration.

ACTION: Final rule.

summARY: This amendment makes
changes to the policies and procedures
for applying the regulations and
standards of the Cost Accounting
Standards Board (CASB). It is based on
revisions to CASB rules and regulations
(primarily those published in 45 FR
62009, Sept. 18, 1980), changes being
made in the Defense Acquisition
Regulation, and material previously
published in Temporary Regulation 44,
dated March 29, 1978, and its
supplements, The intended effect is to
provide uniform guidance for applying
cost accounting standards that is
consistent with the rules and regulations
published by the CASB.

EFFECTIVE DATE: March 15, 1982.

FOR FURTHER INFORMATION CONTACT:
Philip G. Read, Director, Federal
Procurement Regulations Directorate,
Office of Acquisition Policy (703-557—
8947).

SUPPLEMENTARY INFORMATION: The cost
accounting standards and CASB
definitions, which are republished in
Subpart 1-3.12 for the convenience of
procurement personnel, are being
revised and updated in a separate
amendment.

" PART 1-3—PROCUREMENT BY
NEGOTIATION

1. The table of contents for Part 1-3 is
amended to add five entries and revise
eight entries for Subpart 1-3.12 to read
as follows:

Subpart 1-3.12 Cost Accounting Standards
1-3.1201 Applicability.

* - * * *

1-3.1202-2 Cost accounting practice.

1-3.1203 Requirements.

1-3.1203-1 Prime contractor Disclosure
Statements,

1-3.1204-2 Nondefense contrac! clauses.
1-3.1204-3 National defense subcontracts.

* * - - *

1-3.1206 Administration of CAS
requirements on subcontracts.

. * * " »

1-3.1210 [Reserved]

1-3.1211 Waiver of cost accounting
standards, rules, and regulations.

L] - L - -
1-3.1218 [Reserved]
* * - * *

Subpart 1-3.12—Cost Accounting

_ Standards

2. Section 1-3.1200 is revised to read
as follows:

§ 1-3.1200 Scope of subpart.

This subpart prescribes policies and
procedures for applying the Cost
Accounting Standards Board (CASB)
standards and regulations (4 CFR 331 et
seq.) to negotiated national defense and
negotiated nondefense contracts and
subcontracts.

3. Section 1-3.1201 is revised to read
as follows:

§ 1-3.1201 Applicability.

(a) Public Law 91-379 (50 U.S.C. App.
2168) as implemented by the regulations
of the Cost Accounting Standards Board
(see 4 CFR 331 et seq.) requires certain
national defense contractors and
subcontractors to comply with cost
accounting standards published by the
CASB and to disclose in writing and
consistently follow their cost accounting
practices.

(b) The obligation to comply with the
cost accounting standards is extended
to certain nondefense contractors and
subcontractors as a matter of policy.
Submission or revision of a Disclosure
Statement is not required for any
nondefense contract. However,
disclosure of cost accounting practices
made in connection with defense
contracts shall also be used in
conneclion with negotiated nondefense
contracts. Further differences in
application between national defense

become effective and to the same extent
that such standards are applicable to
defense contracts. However, if deemed
appropriate, the application of a
particular standard to negotiated
nondefense contracts may be limited by
a modification or withdrawal of
applicability. Waivers of cost
accounting standards, rules, and
regulations are treated in § 1-3.1211.

4. Section 1-3.1202 is revised to read
as follows:

§ 1-3.1202 Definitions.

When used in this subpart, the words
and terms defined in 4 CFR Part 331 et
seq. shall have the meanings set forth
therein (see also § 1-3.1220(b)). In
addition, the words and terms defined in

.this paragraph shall have the meanings

set forth below:

(a) “Net awards" means the obligated
value of negotiated national defense
prime contracts and subcontracts
awarded in the reporting period, minus
cancellations, terminations, and other
credit transactions relating thereto.

(b) “Contractor” and “subcontractor,”
as the words pertain to contract
applicability requirements of cost
accounting standards under the clauses
set forth in § 1-3.1204, apply to business

-units, such as profit centers, divisions,
- subsidiaries, or similar units of an

organization which perform the contract
(including each corporate or group office
whose costs are allocated to one or
more corporate segments performing
under a contract with a CAS clause),
even in those cases where the contract
was entered into on behalf of the overall
organization rather than the business
unit.

(c) For the purpose of determining
whether a contract is a national defense
or a nondefense contract, the following
CASB definitions appearing in 4 CFR
331.20 are set forth below.

(1) A “relevant Federal agency” is any
Federal agency making a national
defense procurement and any agency
whose responsibilities include review,
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approval, or other action affecting such
a procurement.

(2) A “*defense contractor" is any
person who enters into a contract with
the United States for the production of
material or the performance of services
for the national defense.

(3) A “defense subcontractor” is any
person other than the United States who
contracts, at any tier, to perform any
part of a defense contractor's contract.

(4) “National defense" is any program
for military and atomic energy
production or construction, military
assistance to any foreign nations,
stockpiling, space, and directly related
activity.

(d) A “'small business concern” is any
concern, firm, person, corporation,
partnership, cooperative, or other
business enterprise which pursuant to 15
U.S.C. 637(b)(6) and the rules and
regulations of the Small Business
Administration set forth in 13 CFR Part
121 is determined to be a small business
concern for the purpose of Government
procurement (see 4 CFR 331.20(n) and 1-
1.701).

(e) A “CAS covered contract” is any
negotiated contract or subcontract
which pursuant to the requirements of
the Cost Accounting Standards Board or
agency regulations includes a cost
accounting standards clause (see §§ 1-
3.1204-1 and 1-3.1204-2).

(f) A “negotiated subcontract” is any
subcontract except a firm fixed-price
subcontract made by a contractor or
subcontractor after receiving offers from
at least two persons not associated with
each other or such contractor or '
subcontractor, providing (1) the
solicitation to all competitors is
identical, (2) price is the only
consideration in selecting the
subcontractor from among the
competitors solicited, and (3) the lowest
offer received in compliance with the
solicitation from among those solicited
is accepted (see 4 CFR 331.20(f)).

5. Section 1-3.1202-1 is revised to read
as follows:

§1-3.1202-1 Materiality.

Materiality shall be considered in the
application of regulations and standards
of the CASB to both national defense
and nondefense contracts. The
provisions of the CASB appearing in 4
CFR 331.71 apply and are set forth
below. :

(a) In determining whether amounts of
cost are material or immaterial, the
following criteria shall be considered
where appropriate (No one criterion is
necessarily determinative):

(1) The absolute dollar amount
involved. The larger the dollar amount,
the more likely that it will be material.

(2) The amount of contract cost
compared with the amount under
consideration. The larger the proportion
of the amount under consideration to
contract cost, the more likely it is to be
material.

(3) The relationship between a cost
item and a cost objective. Direct cost
items, especially if the amounts are
themselves part of a base for allocation
of indirect cost, will normally have more
impact than the same amount of indirect
costs.

(4) The impact on Government
funding. Changes in accounting
treatment will have more impact if they
influence the distribution of costs
between Government and non-
Government cost objectives than if all
cost objectives have Government
financial support.

(5) The cumulative impact of
individually immaterial items. It is
appropriate to consider whether such
impacts (i) tend to offset one another, or
(i) tend to be in the same direction and
hence to accumulate into a material
amount.

(6) The cost of administrative
processing of the price adjustment
modification shall be considered. If the
cost to process exceeds the amount to
be recovered, it is less likely the amount
will be material.

(b)(1) A contract modification for
price adjustment or cost allowance
under the Cost Accounting Standards
clause is required only if the cost impact
is material.

(2) Where a contractor is in
noncompliance and does not change a
cost accounting practice because the
cost impact is immaterial, the
contracting agency is not relieved of its
responsibilities to ensure that an
appropriate price adjustment is obtained
if the cost impact of the noncompliance
subsequently becomes material. The
contractor shall be notified that the
Government's decision to forbear action
for noncompliance is solely because the
cost impact at the time of the notice is
immaterial. If at any time thereafter, the
Government determines that the cost
impact of noncompliance with respect to
the practice in question is material, the
Government then must require action
under paragraph (a)(5) of the contract
clause for any cost accounting period in
which the cost impact is material. The
fact that the Government does not
pursue a price adjustment does not
excuse the contractor from his
obligation to comply with the Standard
involved.

(3) Whether cost impact is recognized
by modifying a single contract, several
but not all contracts, or all contracts, or
any other suitable technique, is a

contract administration matter. The
Standards, rules, and regulations of the
Board do not in any way restrict the
capacity of the parties to select the
method by which the cost impact
attributable to a change in cost
accounting practice is recognized.

6. Section 1-3.1202-2 is added, as
follows:

§ 1-3.1202-2 Cost accounting practice.

The definitions of "cost accounting
practice” and “change to either a
disclosed cost accounting practice or an
established cost accounting practice”
appearing in 4 CFR 331.20 apply to both
national defense and nondefense CAS
covered contracts and are set forth
below:

(a) A "cost accounting practice" is
any disclosed or established accounting
method or technique which is used for
measurement of cost, assignment of cost
to cost accounting periods, or allocation
of cost to cost objectives.

(1) Measurement of cost encompasses
accounting methods and techniques
used in defining the components of cost,
determining the basis for cost
measurement, and establishing criteria
for use of alternative cost measurement
techniques. The determination of the
amount paid or a change in the amount
paid for a unit of goods and services is
not a cost accounting practice. Examples
of cost accounting practices which
involve measurement of costs are:

(i) The use of either historical cost,
market value, or present value;

(ii) The use of standard cost or actual
cost; or

(iii) The designation of those items of
cost which must be included or excluded
from tangible capital assets or pension
cost.

(2) Assignment of cost to cost
accounting periods refers to a method or
technique used in determining the
amount of cost to be assigned to
individual cost accounting periods.
Examples of cost accounting practices
which involve the assignment of cost to
cost accounting periods are
requirements for the use of specified
accrual basis accounting or cash basis
accounting for a cost element.

(3) Allocation of cost to cost
objectives includes both direct and
indirect allocation of cost. Examples of
cost accounting practices involving
allocation of cost to cost objectives are
the accounting methods or techniques
used to accumulate cost, to determine
whether a cost is to be directly or
indirectly allocated, to determine the
composition of cost pools, and to
determine the selection and composition
of the appropriate allocation base.
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(b) A “change to a cost accounting
practice” is any alteration in a cost
accounting practice, as defined in
paragraph (a) of this section, whether or
not such practices are covered by a
Disclosure Statement, except that:

(1) The initial adoption of a cost
accounting practice for the first time a
cost is incurred or a function is created
is not a change in cost accounting
practice. The partial or total elimination
of a cost or the cost of a function is not a
change in cost accounting practice. As
used here, function is an activity or
group of activities that is identifiable in
scope and has a purpose or end to be
accomplished.

(2) The revision of a cost accounting
practice for a cost which previously had
been immaterial is not a change in cost
accounting practice.

7. Section 1-3.1203 is revised and
recaptioned and §§ 1-3.1203-1, 1-
3.1203-2 and 1-3.1203-3 are added to
read as follows:

§ 1-3.1203 Requirements.

§ 1-3.1203-1 Prime contractor Disclosure
Statements.

A Disclosure Statement is a written
description of a contractor's cost
accounting practices in a format
prescribed by the Cost Accounting
Standards Board. Applicable
requirements are as follows:

(a) Nondefense awards. Nondefense
contracts, irrespective of whether they
are subject to cost accounting standards
and contain appropriate clauses, will
not be counted in connection with
Disclosure Statement dollar threshold
submission requirements under 4 CFR
Part 351.

(b) National defense awards. The
filing of Disclosure Statements by
certain large business concerns is
required in connection with the award
of certain negotiated national defense
contracts and subcontracts in
accordance with CASB rules (see 4 CFR
Part 351 et seq.). A summary of those
rules follow:

(1) A Disclosure Statement, when
required to be submitted, covers the
practices of a defense contractor’s profit
centers, divisions, or similar
organizational units whose costs are
included in the total price of a
negotiated national defense "covered"
contract. The requirement extends to
each corpoerate or group office whose
costs are allocated to such performing
units of the contractor.

(2) Any defense contractor which,
together with its segments, received net
awards of negotiated national defense
prime contracis and subcontracts
subject to cost accounting standards

totaling more than $10 million in its most
recent cost accounting period, must
submit a completed Disclosure
Statement prior to award of the first
covered defense contract received by
the contractor or by a segment of such
contractor in the cost accounting period
immediately following the period in
which covered defense awards totaling
maore than $10 million were received. If
the first covered defense contract is
received within 90 days of the start of
the cost accounting period, the
contractor is not requried to file until the
end of 90 days.

(3) Any business unit that receives a
negotiated national defense contract or
subcontract which is subject to cost
accounting standards and is for $10
million or more must submit a
completed Disclosure Statement as part
of its proposal for such contract unless
the business unit has already submitted
a Disclosure Statement.

(c) Pre-award submission of
Disclosure Statement{s). Each offeror
submitting an offer which could result in
a national defense CAS covered
contract shall furnish copies of its
Disclosure Statement(s) to the offices
listed in paragraph (d) of this section
concurrently with the submission of its
proposal to the contracting officer
except when the offeror has executed
the Certificate of Monetary Exemption,
the Certificate of Interim Exemption, or
the Certificate of Previously Submitted
Disclosure Statement (see § 1-3.1203-
3(a)(1)). More than one Disclosure
Statement may be required in
connection with the award of a contract
(see 4 CFR 351.40(a)(3) and (4)). Award
of a contract shall not be made until a
determination has been made by the
cognizant contracting officer (ACO) that
a Disclosure Statement is adequate (see
§ 1-3.1205(b)).

(d) Distribution of Disclosure
Statement(s). The offeror shall distribute
the Disclosure Statement(s) as follows:

(1) Original and one copy to the
cognizant contracting officer (Contract
Administration Office (ATTN: ACO),
see DOD Directory of Contract
Administration Components DOD
4105,59H) unless otherwise specified in
accordance with § 1-3.1208(c);

(2) One copy to the cognizant contract
auditor.

(e) Determination by agency head
that it is impractical to secure
Disclosure Statement(s). If the head of
the agency (see § 1-1.204) or his
designee; the cognizant Assistant
Secretary for a Military Department; or
the Director of the Defense Logistics
Agency, the Defense Communications
Agency, the Defense Nuclear Agency, or
the Defense Mapping Agency

determines that it is impractical to
secure the Disclosure Statement(s) in
accordance with the clause(s) in § 1-
3.1204-1 and this Subpart 1-3.12 or DAR
7-104.83{a) and DAR Part 12 of Section
111, he may authorize award of such
contract without obtaining such
Statement(s). This authority shall not be
delegated.

{f) Privileged and confidential
information in Disclosure Statement{(s).
If the offeror or contractor notifies the
contracting officer that the Disclosure
Statement contains trade secrets and
commercial or financial information
which is privileged and confidential, the
Disclosure Statement will be protected
and will not be released outside the
Government (see paragraph (a)(1) of the
Cost Accounting Standards clause or
paragraph (a)(2) of the Disclosure and
Consistency of Cost Accounting
Practices clause).

(g) Amendment of Disclosure
Statements. Amendments of a
Disclosure Statement after contract
award shall be processed in accordance
with 4 CFR 351,120 and 41 CFR 1-
3.1205[d) and 1-3.1207. Normally the
cognizant contracting officer should
require resubmission of a complete,
updated Disclosure Statement pursuant
to 4 CFR 351.120 only when the number
of amended pages or the nature of the
amendments are so extensive that the
review process would be substantially
expedited as a result of the
resubmission.

(h) Responsibility to maintain
accuracy of Disclosure Statement(s).
The contractor or subcontractor who
has contracts containing either the Cost
Accounting Standards clause or the
Disclosure and Consistency of Cost
Accounting Practices clause has a
responsibility to maintain an accurate
Disclosure Statement(s) and comply
with those disclosed practices if: (1) It
was awarded a negotiated national
defense contract in its current cost
accounting period of $10 million or more,
or (2) it is, a defense contractor which,
together with its segments, received net
awards of negotiated national defense
prime contracts and subcontracts
subject to cost accounting standards
totaling more than $10 million in its most
recent cost accounting period. Should its
obligation to maintain the Disclosure
Statement cease because it no longer
meets or exceeds the financial
threshelds, it will be required to follow
consistently the disclosed practices for
those contracts awarded during a period
in which it was obligated to submit a
Disclosure Statement(s). A change to
such practices may be proposed by
either the contractor or the Government
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and negotiated by the contractor and its
CAS cognizant contracting officer.

§ 1-3.1203-2 Applicability of cost
accounting standards.

(a) Small business concerns. All
contracts and subcontracts with small
business concerns are wholly exempt
from cost accounting standards.

(b) National defense contracts with
otherithan small business concerns.

(1) The applicability of cost
accounting standards to a negotiated
national defense contract is
implemented by incorporation of a
clause in the contract as required by
CASB rules (4 CFR Parts 331 or 332).
These national defense CAS awards
consist of the first negotiated national
defense contract or subcontract of more
than $500,000 received by a contractor
business unit and subsequent negotiated
national defense prime contracts and
subcontracts of more than $100,000
received by that business unit.
Whenever a business unit completes all
contracts subject to a CAS clause
required by CASB regulations, its
obligation to follow CAS requirements
ends and is not reinstated until it again
receives an award in excess of $500,000.
Award and sales data of the preceding
cost accounting period are used to
determine type of contract coverage for
the current period. There are two types
of CAS coverage: Full coverage under 4
CFR Part 331 and modified coverage
under 4 CFR Part 332.

(2) Full coverage applies to contractor
business units which (i) receive a
national defense CAS award of $10
million or more, (ii) received national
defense CAS awards during the
preceding cost accounting period of $10
million or more, or (iii) received national
defense CAS awards during the
preceding cost accounting period of less
than $10 million, but such CAS awards
accounted for 10 percent or more of the
business unit’s total sales for the
preceding period. These dollar
thresholds apply to contractor business
units, irrespective of company-wide
award dollar totals,

(3) Modified coverage applies to
contractor business units which
received national defense CAS awards
during the preceding period of less than
$10 million and such CAS awards
accounted for less than 10 percent of the
business unit's total sales of the
preceding period. Modified coverage
requires the contractor to comply only
with requirements of standard 401,

onsistency in Estimating,
Accumulating, and Reporting Costs (4
CFR Part 401) and standard 402,
Consistency in Allocating Costs

Incurred for the Same Purpose (4 CFR
Part 402).

(4) CAS coverage is extended to
national defense subcontract awards
under CAS covered contracts under the
same provisions; thus a subcontractor
could be required to comply with full
coverage even though the prime
contractor is required to comply only
with modified coverage.

(5) Certain exemptions and waivers to
applicability of CAS standards, rules,
and regulations apply to national
defense contracts and subcontracts.
Cost accounting standards are
applicable to negotiated national
defense contracts and subcontracts
exceeding $100,000 except when:

(i) The price is (A) based on
established catalog or market prices of
commercial items sold in substantial
quantities to the general public, or (B)
set by law or regulation;

(ii) A contract or subcontract is
awarded to a small business concern;

(iii) The contract is to be executed and
performed in its entirety outside the
United States, its territories and
possessions; or

(iv) A contract or subcontract is
awarded to an educational institution
subject to cost principles in 41 CFR
Subpart 1-15.3. (Contracts awarded to
federally funded research and
development centers (FFRDC's)
operated by such an institution are not
exempt. See 4 CFR 331.30(b)(3) for
further details);

(v) A contract is awarded to a labor
surplus area concern pursuant to
procedures providing for a partial set-
aside for such concern as set out in DAR
1-804;

(vi) A contract or subcontract is
awarded to a foreign government or an
agency or instrumentality of such
government, or insofar as the
requirements of Cost Accounting
Standards 403 (4 CFR Part 403) or any
subsequent standards are concerned,
the contract or subcontract is awarded
to a foreign concern.

Note.—This exemption does not relieve
foreign concerns of any obligation to comply
with the Cost Accounting Standards set forth
in 4 CFR Parts 401 and 402 and to submit a
Disclosure Statement.

(vii) A subcontract is to be performed
outside the United States either by an
agency of a foreign government or by a
foreign concern in connection with the
class of hydrofoil guided missile ship
known as the “NATO PHM Ship";

(viii) A contract or subcontract is
awarded to a United Kingdom
contractor for performance substantially
in the United Kingdom provided the

contractor meets certain conditions set
forth in 4 CFR 331.30(b)(8);

(ix) A firm fixed-price contract or
subcontract is awarded without
submission of any cost data: Provided,
that the failure to submit such data is
not attributable to a waiver of the
requirement for certified cost or pricing
data; .

(x) A contract or subcontract of
$500,000 or less is awarded, unless the
business unit to whom it is awarded (A)
is performing one or more covered
contracts and (B) has not received
notification of final acceptance of all
items of work to be delivered under all
such contracts. (For purposes of this
exemption, an order issued by one
segment to another segment shall be
treated as a subcontract. Also see
paragraph (b)(1) of this section.); or

(xi) The CASB has otherwise
approved a waiver or exemption (see 4
CFR 331.30(c)).

(c) Nondefense contracts with other
than small business concerns. (1) The
applicability of cost accounting
standards to a negotiated nondefense
contract is implemented by a clause in
the contract (substantially similar to the
CASB clauses) as required by this
Subpart 1-3.12. These nondefense CAS
awards consist of the first negotiated
nondefense contract or subcontract over
$500,000 received by a contractor
business unit in the event the business
unit is not performing a CAS covered
contract or subcontract. Otherwise, cost
accounting standards are applicable to
negotiated nondefense contracts and
subcontracts over $100,000 received by
that business unit. Whenever a
contractor business unit completes the
performance of all CAS covered
contracts, the obligation to follow cost
accounting standards ends and is not
reinstated until it again receives an
award in excess of $500,000. National
defense CAS covered award and sales
data of the preceding cost accounting
period (normally, the contractor’s fiscal
year) for the business unit receiving the
award are used to determine the type of
contract coverage for the current period.
Nondefense CAS covered award data is
not used. There are two types of
nondefense CAS coverage; namely full
coverage and modified coverage.

(2) Full coverage applies to negotiated
nondefense contracts and subcontracts
awarded to contractor business units
which (i) are performing a national
defense CAS covered contract of $10
million or more awarded during the
contractor's current cost accounting
period, (ii) received national defense
CAS covered awards during the
preceding cost accounting period of $10
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million or more, or (iii) received national
defense CAS covered awards during the
preceding cost accounting period of
under $10 million, but such CAS awards
accounted for 10 percent or more of the
business unit's total sales for the
preceding period.

These national defense dollar thresholds
apply to contractor business units,
irrespective of company-wide national
defense award dollar totals (see

§ 1-8.1203-2(c)(4) for exemptions).

(3) Modified coverage applies to the
first negotiated nondefense contract or
subcontract over $500,000 received by a
contractor business unit in the event the
business unit is not performing a CAS
covered contract or subcontract.
Otherwise, modified coverage is
applicable to negotiated nondefense
contracts and subcontracts over
$100,000 received by that business unit,
unless full coverage in accordance with
paragraph (c)(2) of this § 1-3.1203-2
applies (see § 1-3.1203-2(c)(4) for
exemptions). Modified coverage requires
the contractor to comply only with the
requirements of Standard 401,
Consistency in Estimating,
Accumulating and Reporting Costs (4
CFR Part 401) and Standard 402,
Consistency in Allocating Costs
Incurred for the Same Purpose (4 CFR
Part 402).

(4) The exemptions and waivers
which apply to national defense
contracts and subcontracts also apply to
nondefense contracts and subcontracts.
These provisions are contained in
paragraph (b)(5) of this
§ 1-3.1203-2. In addition to the
exemptions and waivers in paragraphs
(a) and (b)(5) of this § 1-3.1203-2, the
following nondefense procurements are
exempt:

(i) Contracts with State, local, and
federally-recognized Indian tribal
governments subject to Subpart 1-15.7;

(ii) Contracts with hospitals; and

(iii) Contracts where a waiver under
§ 1-3.1211 has been approved or a
modification or withdrawal of a
standard by the FPR is applicable.

§ 1-3.1203-3 Solicitation notices.

(a) National defense contracts. (1) The
notice entitled, Disclosure Statement—
Cost Accounting Practices and
Certification, in this § 1-3.1203-3(a)(1)
shall be inserted in all national defense
solicitations which are likely to result in
the award of a negotiated contract
exceeding $100,000 except when the
price is (i) based on established catalog
or market prices of commercial items
sold in substantial quantities to the
general public, or (ii) set by law or
regulation. The notice shall not be
inserted in: solicitations limited to small

business concerns; solicitations limited
to educational institutions subject to the
cost principles in Subpart 1-15.3, except
that the notice shall be inserted in
solicitations sent to federally funded
research and development centers
operated by educational institutions;
and solicitations limited to a foreign
government or an agency or
instrumentality of such government;
solicitations which will result in
contracts executed and performed in
their entirety outside the United States,
its territories, and possessions; or
solicitations which will result in firm
fixed-price contracts awarded without
:ihe submission of any contractor cost
ata.

Disclosure Statement—Cost Accounting
Practices and Certification

Any contract in excess of $100,000 resulting
from this solicitation except (i) when the
price negotiated is based on; (A) established
catalog or market prices of commercial items
sold in substantial quantities to the general
public, or (B) prices set by law or regulation;
(ii) contracts awarded to small business
concerns (as defined in 1-701.1 of the Defense
Acquisition Regulation or FPR § 1-1.701-1); or
(iii) contracts which are otherwise exempt
(see 4 CFR 331.30(b)) shall be subject to the
requirements of the Cost Accounting
Standards Board. Any offeror submitting a
proposal, which, if accepted, will result in a
contract subject to the requirements of the
Cost Accounting Standards Board must, as a
condition of contracting, submit a Disclosure
Statement as required by regulations of the
Board. The Disclosure Statement must be
submitted as a part of the offeror's proposal
under this solicitation (see (I), below) unless
(i) the offeror, together with all divisions,
subsidiaries, and affiliates under common
control, did not receive net awards exceeding
the monetary exemption for disclosure as
established by the Cost Accounting
Standards Board (see (II), below); (ii) the
offeror exceeded the monetary exemption in
the cost accounting period immediately
preceding the cost accounting period in which
this proposal was submitted but, in
accordance with the regulations of the Cost
Accounting Standards Board, is not yet
required to submit a Disclosure Statement
(see (1II), below); or (iii) the offeror has
already submitted a Disclosure Statement
disclosing the practices used in connection
with the pricing of this proposal (see (IV),
below).

Caution: A practice disclosed in a
Disclosure Statement shall not, by virtue of
such disclosure, be deemed to be a proper,
approved, or agreed to practice for pricing
proposals or accumulating and reporting
contract performance cost data.

Check the appropriate box below.

O I Certificate of concurrent submission of
disclosure statement(s).

The offeror hereby certifies that he has
submitted, as a part of his proposal under this
solicitation, copies of the Disclosure
Statement(s) as follows: (i) original and one
copy to the cognizant contracting officer

(Administrative Contracting Officer (ACO),
see DOD Directory of Contract
Administration Components (DOD
4105.59H)); and (ii) one copy to the cognizant
contract auditor.

Date of Disclosure Statement(s):

Name(s) and Address(es) of Cognizant
ACO(s) where filed: —————.

The offeror further certifies that practices
used in estimating costs in pricing this
proposal are consistent with the cost
accounting practices disclosed in the
Disclosure Statement(s).

0O 11 Certificate of monetary exemption.

The offeror hereby certifies that he,
together with all divisions, subsidiaries, and
affiliates under common control, did not
receive net awards of negotiated national
defense prime contracts and subcontracts
subject to Cost Accounting Standards
totaling more than $10 million in his cost
accounting period immediately preceding the
period in which this proposal was submitted.
The offeror further certifies that if his status
changes prior to an award resulting from this
proposal he will advise the contracting officer
immediately.

Caution: Offerors who submitted a
Disclosure Statement under the filing
requirements previously established by the
Cost Accounting Standards Board may claim
this exemption only if the dollar volume of
CAS covered national defense prime contract
and subcontract awards in their preceding
cost accounting period did not exceed the $10
million threshold and the amount of this
award will be less than $10 million. Such
offerors will continue to be responsible for
maintaining the Disclosure Statement and
following the disclosed practices on CAS
covered prime contracts and subcontracts
awarded during the period in which a
Disclosure Statement was required.

O III. Certificate of interim exemption.

The offeror hereby certifies that (i) he first
exceeded the monetary exemption for
disclosure, as defined in (II) above, in his cost
accounting period immediately preceding the
cost accounting period in which this proposal
was submitted, and (ii) in accordance with
the regulations of the Cost Accounting
Standards Board (4 CFR 351.40(b)), he is not
yet required to submit a Disclosure
Statement. The offeror further certifies that if
an award resulting from this proposal has not
been made within 90 days after the end of
that period, he will immediately submit a
revised certificate to the Contracting Officer,
in the form specified under (I), above or (IV),
below, as appropriate, to verify his
submission of a completed Disclosure
Statement.

Caution: Offerors may not claim this
exemption if they are currently required to
disclose because they were awarded a CAS
covered national defense prime contract or
subcontract of $10 million or more in the
current cost accounting period. Further, the
exemption applies only in connection with
proposals submitted prior to expiration of the
90 day period following the cost accounting
period in which the monetary exemption was
exceeded.




Federal Register / Vol. 47, No. 19 / Thursday, January 28, 1982 / Rules and Regulations

4073

0O IV. Certificate of previously submitted
disclosure statement(s).

The offeror hereby certifies that the
Disclosure Statement(s) were filed as follows:

Date of Disclosure
Statement(s );————.

Name(s) and Address(es) of Cognizant
Contracting Officer(s) (ACO(s)) where
filed:——m — ——.

The offeror further certifies that practices
used in estimating costs in pricing this
proposal are consistent with the cost
accounting practices disclosed in the
Disclosure Statement(s).

(End of Notice)

(2) The Cost Accounting Standards
Board has provided for the exemption of
national defense contracts of $500,000 or
less under certain circumstances. 4 CFR
331.30(b)(7) preseribes the
circumstances under which such an
exemption is applicable. In order to
effectively administer the requirements
of that paragraph, the saliciation notice
in this § 1-3.1203-3(a)(2) shall be
inserted in all solicitations requiring the
inclusion of the solicitation natice in
§ 1-3.1203-3(a)(1).

Cost Accounting Standards—Exemption for
Contracts of $500,000 or Less

If this proposal is expected to result in the
award of a contract of $500,000 or less, the
offeror shall indicate whether the exemption
to a Cost Accounting Standards clause under
the provisions of 4 CFR 331.30(b)(7) is
claimed. Failure to check the box below shall
mean that the resultant contract is subject to
a Cost Accounting Standards clause or that
the offeror elects to comply with the
applicable clause.

O The offeror hereby claims an exemption
from Cost Accounting Standards clauses
under the provisions of 4 CFR 331.30(b)(7)
and certifies that he has received notification
of final acceptance of all work to be
delivered under all CAS covered prime or
subcontracts. The offeror further certifies he
will immediately notify the Contracting
Officer in writing in the event he is awarded
any other contract or subcontract containing
a Cost Accounting Standards clause
subsequent to the date of this certficate but
prior to the date of any award resulting from
this proposal,

(End of Notice)

(3) The Cost Accounting Standards
Board has provided for the use of
modified contract coverage under
provisions of 4 CFR 332 when the offeror
is eligible and so elects. In order to
effectively administer those provisions,
the solicitation notice in this § 1-3.1203—
3(a)(3) shall be inserted in all
solicitations requiring the inclusion of
the solicitation notice in § 1-3.1203—
3(a)(2).

Cost Accounting Standards Eligibility for
Modified Contracts Coverage

If the offeror is eligible to use the modified
brovisions of 4 CFR 332, and elects to do so,
he shall indicate by checking the box below.

Checking the box below shall mean that the
resultant contract is subject to the Disclosure
and Consistency of Cost Accounting
Practices clause in lieu of the Cost
Accounting Standards clause.

O The offeror hereby claims an exemption
from the Cost Accounting Standards clause
under the provisions of 4 CFR 331.30(b)(2),
and certifies that he is eligible for use of the
Disclosure and Consistency of Cost
Accounting Practices clause because (i)
during his cost accounting period
immediately preceding the period in which
this proposal was submitted, he received less
than $10 million in awards of CAS covered
national defense prime contracts and
subcontracts, and (ii) the sum of such awards
equaled less than 10 percent of his total sales
during that eost accounting period. The
offeror further certifies that if his status
changes prior to an award resulting from this
proposal, he will advise the contracting
officer immediately.

Caution: Offerors may not claim the above
eligibility for modified contract coverage if
this proposal is expected to result in the
award of a contract of $10 million or more or
if, during their current cost accounting period,
they have been awarded a single CAS-
covered national defense prime contract or
subcontract of $10 million or more.

(End of Notice)

(4) In order to effectively administer
equitable adjustments for new
standards, the solicitation notice in this
§ 1-3.1203-3(a)(4) shall be inserted in all
solicitations requiring the inclusion of
the solicitation notice in § 1-3.1203—~
3(a)(1)).

Additional Cost Accounting Standards
Applicable to Existing Contracts

The offeror shall indicate below whether
award of the contemplated contract would, in
accordance with paragraph (a)(3) of the Cost
Accounting Standards clause, require a
change in his established cost accounting
practices affecting existing contracts and
subcontracts.

0O Yes 0 No

Note.—If the offeror has checked “yes"
above, and is awarded the contemplated
contract, he will be required to comply with
the Administration of Cost Accounting
Standards clause.

(End of Notice)

(5) Insert the contract clauses set forth-

in § 1-3.1204-1 in all national defense
solicitations which are likely to result in
a negotiated contract exceeding
$100,000.

(b) Nondefense contracts. Insert the
clauses set forth in § 3.1204-2 and the
following notice in all solicitations
which are likely to result in a negotiated
nondefense contract exceeding $100,000
except when:

(1) The price is based on established
catalog or market prices of commercial
items sold in substantial quantities to
the general public;

(2) The price is set by law or
regulation;

(3) The solicitation is limited to small
business concerns;

(4) The solicitation is limited to
educational institutions subject to the
cost principles in Subpart 1-15.3, except
that the notice shall be inserted in
solicitations sent to federally funded
research and development centers
operated by an educational institution;

(5) The contracts will be executed and
performed in their entirety outside the °
United States, its territories and
possessions; or

(6) The solicitation is sent exclusively
to (i) foreign governments or
instrumentalities of such governments,
(i) State, local, or federally-recognized
Indian tribal governments, and (iii)
hospitals, when all potential offerors are
exempt pursuant to § 1-3.1203-2(c)(4).

Cost Accounting Standards Certification—
Nondefense Applicability

Any negotiated contract in excess of
$100,000 resulting from this solicitation shall
be subject to the requirements of the clauses
entitled Cost Accounting Standards—
Nondefense Contract (FPR § 1-3.1204-2(a))
and Administration of Cost Accounting
Standards (FPR § 1-3.1204-1(b)) if it is
awarded to a contractor's business unit
which (i) at the time of award is performing a
national defense contract or subcontract of
$10 million or more subject to full (4 CFR 331)
CAS coverage that was awarded during the
contractor's current cost accounting period,
(ii) received national defense CAS covered
awards during the preceding cost accounting
period of $10 million or more, or (iii) received
national defense CAS covered awards during
the preceding cost accounting period of under
$10 million, but such awards accounted for 10
percent or more of the business unit's sales
for the preceding period, except contracts
which are otherwise exempt (see FPR § 1-
3.1203-2(a) and (c)(4)). Otherwise, an award
resulting from this solicitation shall be
subject to the requirements of the clauses
entitled Consistency of Cost Accounting
Practices—Nondefense Contract (FPR § 1-
3.1204-2(b)] and Administration of Cost
Accounting Standards (FPR § 1-3.1204-1(b))
if the award is (i) the first negotiated contract
over §500.000 in the event the award is to a
contractor’s business unit that is not
performing under any CAS covered national
defense or nondefense contract or
subcontract, or (ii) a negotiated contract over
$100,000 in the event the award is to a
contractor’s business unit that is performing
under any CAS covered national defense or
nondefense contract or subcontract, except
contracts which are otherwise exempt (see
FPR § 1-3.1203-2(a) and (c)(4)). This
solicitation notice is not applicable to small
business concerns.

Certificate of CAS Applicability

The offeror hereby certifies that:
A O Itis currently performing a negotiated
national defense contract or subcontract that
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contains a Cost Accounting Standards clause
(4 CFR 331), and it is currently required to
accept that clause in any new negotiated
national defense contracts it receives that are
subject to cost accounting standards.

B O Itis currently performing a negotiated
national defense or nondefense contract or
subcontract that contains a cost accounting
standards clause required by 4 CFR Parts 331
or 332 or by FPR Subpart 1-3.12, but it is not
required to accept the 4 CFR Part 331 clause
in new negotiated national defense contracts
or subcontracts which it receives that are
subject to cost accounting standards.

G [ 1t is not performing any CAS covered
national defense or nondefense contract or
subcontract, The offeror further certifies that
it will immediately notify the contracting
officer in writing in the event that it is
awarded any negotiated national defense or
nondefense contract or subcontract
containing any cost accounting standards
clause subsequent to the date of this
certificate but prior to the date of the award
of a contract resulting from this solicitation.

D [ It is an educational institution
receiving contract awards subject to FPR
Subpart 1-15.3 [OMB Circular A-21).

E [ Itis a State, local, or federally-
recognized Indian tribal government
receiving contract awards subject to FPR
Subpart 1-15.7 (OMB Circular A-87).

F O Itis a hospital.

Additional Certification—CAS Applicable
Offerors - :

G O The offeror, subject to cost
accounting standards but not certifying under
D, E, or F above, further certifies that
practices used in estimating costs in pricing
this proposal are consistent with the *
practices disclosed in the Disclosure
Statement(s) where they have been submitted
pursuant to CASB regulations (4 CFR Part
351).

Data Required—CAS Covered Offerors

The Offeror certifying under A or B above
but not under D, E, or F above, is required to
furnish the name, address (including agency
or department component), and telephone
number of the cognizant contracting officer
administering the offeror's CAS covered
contracts. If A above is checked, the offeror
will also identify those currently effective
cost accounting standards, if any, which upon
award of the next negotiated national
defense contract or subcontract will become
effective upon the offeror.

Name of CO:

Address:

Telephone Number:
Standards not yet applicable:

(End of Notice) ¥

8. Section 1-3.1204 is revised to read
as follows:

§ 1-3.1204 Contract clauses.

(a) National defense contracts. (1) The
clauses set forth in paragraphs (a) (1)
and (b) of § 1-3.1204-1 shall be inserted
in all negotiated national defense
contracts exceeding $100,000, except the
following:

(i) When the price is based on
established catalog or market prices of
commercial items sold in substantial
quantities to the general public, or is set
by law or regulation. The catalog or
market price exemption is determined to
exist even though the award is made on
the basis of adequate competition. It is
the offeror’s responsibility to request
and to provide justification for a catalog
or market price exemption. In providing
such justification, the offeror shall (A)
indicate in his proposal, and in any
changes in his offered price, that the
proposed price is based on an
established catalog or market price of a
commercial item sold in substantial

"quantities to the general public, rather

than derived from the stimulus of s
competition which may be present in the
particular procurement; and (B) furnish
information necessary to substantiate
the catalog or market price exemption
(see DAR 3-807.7(b)). However the
procuring activity must determine in
each case whether or not the exemption
applies;

(ii) Contracts awarded to an offeror
who is a small business concern (see
DAR 1-702(d) and § § 1-1.701 and 1-
1.703);

(iii) Contracts for which the Cost
Accounting Standards Board has
approved other waivers or exemptions
pursuant to 4 CFR 331.30 (see § 1-
3.1203-2(b)(5)):

(iv) Contracts with contractors who
are eligible for and have elected to use
modified contract coverage under 4 CFR
Part 332;

(v) Contracts which are executed and
performed in their entirety outside the
United States, its territories and
possessions; or

(vi) Consistent with paragraph
(a)(1)(iii), above, contracts of $500,000 or
less under the circumstances prescribed
in 4 CFR 331.30(b)(7).

(2) The clauses set forth im paragraphs
(a)(2) and (b) of § 1-3.1204-1 shall be
inserted in all negotiated national
defense contracts exceeding $100,000
but less than $10 million when the
offeror certifies he is eligible for and
elects to use modified contract coverage
under provisions of 4 CFR Part 332 (see
§ 1-3.1204(a)(1)(iv)).

(b) Nondefense contracts. Either the
clause set forth in paragraph (a) or (b) of
§ 1-3.1204-2 as appropriate in
accordance with § 1-3.1203-2(c) together
with the clause set forth in paragraph (b)
of § 1-3.1204-1 shall be inserted in
negotiated nondefense contracts.

9. Section 1-3.1204-1 is revised to read
as follows:

§ 1-3.1204-1 National defense contract
clauses.

(a)(1) Full contract coverage clause.

Cost Accounting Standards

(a) Unless the Cost Accounting Standards
Board has prescribed rules or regulations
exempting the Contractor or this contract
from standards, rules, and regulations
promulgated pursuant to 50 U.S.C. App. 2168
(Pub. L. 91-379, Augus! 15, 1870), the
Contractor, in connection with this contract,
shall:

(1) By submission of a Disclosure
Statement, disclose in writing his cost
accounting practices as required by
regulations of the Cost Accounting Standards
Board. The practices disclosed for this
contract shall be the same as the practices
currently disclosed and applied on all other
contracts and subcontracts being performed
by the contractor and which contain a Cost
Accounting Standards clause. If the
contractor has notified the Contracting
Officer that the Disclosure Statement
contains trade secrets and commercial or
financial information which is privileged and
confidential, the Disclosure Statement will be
protected and will not be released outside of
the Government.

(2) Follow consistently his cost accounting
practices in accumulating and reporting
contract performance cost data concerning
this contract. If any change in cost accounting
practices is made for purposes of any
contract or subcontract subject to Cost
Accounting Standards Board requirements,
the change must be applied prospectively to
this contract, and the Disclosure Statement
must be amended accordingly. If the contract
price or cost allowance of this contract is
affected by such changes, adjustment shall be
made in accordance with subparagraph (a)(4)
or (a)(5) below, as appropriate.

(3) Comply with all Cost Accounting
‘Standards in effect on the date of award of
this contract or if the contractor has
submitted cost or pricing data, on the date of
final agreement on price as shown on the
contractor's signed certificate of current cost
or pricing data. The contractor shall also
comply with any Cost Accounting Standard
which hereafter becomes applicable to a
contract or subcontract of the contractor.
Such compliance shall be required
prospectively from the date of applicability to
such contract or subcontract.

(4)(A) Agree to an equitable adjustment as
provided in the changes clause of this
contract if the contract cost is affected by a
change which, pursuant to (3) above, the
contractor is required to make to liis cost
accounting practices.

(4){B) Negotiate with the contracting officer
to determine the terms and conditions under
which a change may be made to a cost
accounting practice, other than a change
made under other provisions of this
subparagraph (4); Provided, That no
agreement may be made under this provision
that will increase costs paid by the United
States.

{4)(C) When the parties agree to a change
to a cos! accounting practice, other than a
change under (4)(A) above, negotiate an
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equitable adjustment as provided in the
changes clause of this contract.

(5) Agree to an adjustment of the contract
price or cost allowance, as appropriate, if he
or a subcontractor fails to comply with an
applicable Cost Accounting Standard or to
follow any cost accounting practice
consistently and such failure results in any
increased costs paid by the United States.
Such adjustment shall provide for recovery of
the increased costs to the United States
together with interest thereon computed at
the rate determined by the Secretary of the
Treasury pursuant to Pub. L. 92-41, 85 Stat.
97, or 7 percent per annum, whichever is less,
from the time the payment by the United
States was made to the time the adjustment
is effected.

(b) If the parties fail to agree whether the
contractor or a subcontractor has complied
with an applicable Cost Accounting
Standard, rule, or regulation of the Cost
Accounting Standards Board and as to any
cost adjustment demanded by the United
States, such failure to agree shall be a dispute
concerning a question of fact within the
meaning of the disputes clause of this
contract.

(c) The contractor shall permit any
authorized representatives of the head of the
agency, of the Cost Accounting Standards
Board, or the Comptroller General of the
United States to examine and make copies of
any documents, papers, or records relating to
compliance with the requirements of this
clause.

(d) The contractor shall include in all
negotiated subcontracts which he enters into
the substance of this clause except paragraph
(b), and shall require such inclusion in all
other subcontracts of any tier, including the
obligation to comply with all Cost Accounting
Standards in effect on the date of award of
the subcontract or if the subcontractor has
submitted cost or pricing data, on the date of
final agreement on price as shown on the
subcontractor's signed certificate of current -
cost or pricing data, This requirement shall
apply only to negotiated subcontracts in
excess of $100,000 where the price negotiated
is not based on:

(1) Established catalog or market prices of
commercial items sold in substantial
quantities to the general public; or

(2) Prices set by law or regulation, and
except that the requirement shall not apply to
negotiated subcontracts otherwise exempt
from the requirement to include a Cost
Accounting Standards clause by reason of
§ 331.30(b) of Title 4, Code of Federal
Regulations (4 CFR 331.30(b)).

(End of Clause)

(2) Madified contract coverage
clause.

Disclosure and Consistency of Cost
Accounting Practices

(a) The Contractor, in connection with this
contract, shall:

(1) Comply with the requirements of 4 CFR
Parts 401, Consistency in Estimating,
Accumulating and Reporting Costs, and 402,
Consistency in Allocating Costs Incurred for
the Same Purpose, in effect on the date of
award of this contract.

(2) If it is a business unit of a company
required to submit a Disclosure Statement,
disclose in writing its cost accounting
practices as required by regulations of the
Cost Accounting Standards Board. If the
contractor has notified the Contracting
Officer that the Disclosure Statement
contains trade secrets and commercial or
financial information which is privileged and
confidential, the Disclosure Statement will be
protected and will not be released outside of
the Government.

(3) Follow consistently, his cost accounting
practices. A change to such practices may be
proposed, however, by either the Government
or the contractor; and the contractor agrees
to negotiate with the Contracting Officer the
terms and conditions under which a change
may be made. After the terms and conditions
under which the change is to be made have
been agreed to, the change must be applied
prospectively to this contract, and the
Disclosure Statement if affected must be
amended accordingly.

The contractor shall, when the parties
agree to a change to a cost accounting
practice and the contracting officer has made
the finding required in § 332.51 of the Cost
Accounting Standards Board's regulations,
negotiate an equitable adjustment as
provided in the changes clause of this
contract. In the absence of the required
finding no agreement may be made under this
contract clause that will increase costs paid
by the United States.

(4) Agree to an adjustment of the contract
price or cost allowance, as appropriate, if he
or a subcontractor fails to comply with the
applicable Cost Accounting Standards or to
follow any cost accounting practice and such
failure results in any increased costs paid by
the United States. Such adjustment shall
provide for recovery of the increased costs to
the United States together with interest
thereon computed at the rate determined by
the Secretary of the Treasury pursuant to
Pub. L. 92-41, 85 Stat. 97, or 7 percent per
annum, whichever is less, from the time the
payment by the United States was made to
the time the adjustment is effected.

(b) If the parties fail to agree whether the
contractor has complied with an applicable
Cost Accounting Standard, rule or regulation
of the Cost Accounting Standards Board and
as to any cost adjustment demanded by the
United States, such failure to agree shall be
dispute concerning a question of fact within
the meaning of the disputes clause of this
contract.

(c) The contractor shall permit any
authorized representatives of the head of the
agency, of the Cost Accounting Standards
Board, or of the Comptroller General of the
United States to examine and make copies of
any documents, papers, or records relating to
compliance with the requirements of this
clause.

(d) The contractor shall include in all
negotiated subcontracts which he enters into
the substance of this clause except paragraph
(b) and shall require such inclusion in all
other subcontracts of any tier, except that:

(1) If the subcontract is awarded to a
business unit which pursuant to Part 331 is
required to follow all Cost Accounting
Standards, the clause entitled “Cost

Accounting Standards” set forth in § 331.50 of
the Board's regulations (see FPR § 1-3.1204-
1(a)(1)) shall be inserted in lieu of this clause,
or

(2) This requirement shall apply only to
negotiated subcontracts in excess of $100,000
where the price negotiated is not based on

(i) Established catalog or market prices of
commercial items sold in substantial
quantities to the general public or

(ii) Price set by law or regulation, or

(3) The requirement shall not apply to
negotiated subcontracts otherwise exempt
from the requirement to include a Cost
Accounting Standards clause by reason of
§ 331.30(b) of the Board's regulation,

(End of Clause)
(b) Administration clause.

Administration of Cost Accounting Standards

For the purpose of administrating Cost
Accounting Standards requirements under
this contract, the Contractor shall:

(a) Submit to the cognizant Contracting
Officer a description of the accounting
change and the general dollar magnitude of
the change to reflect the sum of all increases
and the sum of all decreases for all contracts
containing the Cost Accounting Standards
clause or the Disclosure and Consistency of
Cost Accounting Practices clause:

(1) For any change in cost accounting
practices required to comply with a new cost
accounting standard in accordance with
paragraph (a)(3) and (a)(4)(A) of the Cost
Accounting Standards clause within 60 days
(or such other date as may be mutually
agreed to) after award of a contract requiring
such change;

For any change to cost accounting
practices proposed in accordance with
paragraph (a)(4)(B) or (a)(4)(C) of the Cost
Accounting Standards clause or with
paragraph (a)(3) of the Disclogure and

. Consistency of Cost Accounting Practices

clause not less than 60 days (or such other
date as may be mutually agreed to) prior to
the effective date of the proposed change; or

(3) For any failure to comply with an
applicable Cost Accounting Standard or to
follow a disclosed practice as contemplated
by paragraph (a)(5) of the Cost Accounting
Standards Clause of this contract or with
paragraph (2)(4) of the Disclosure and
Consistency of Cost Accounting Practices
clause within 60 days (or such other date as
may be mutually agreed to) after the date of
agreement of such noncompliance by the
Contractor.

(b) Submit a cost impact proposal in the
form and manner specified by the cognizant
Contracting Officer within sixty (60) days (or
such other date as may be mutually agreed
to) after the date of determination of the
adequacy and compliance of a change
submitted pursuant to (a)(1), (2), or (3), above.

(c) Agree to appropriate contract and
subcontract amendments to reflect
adjustments established in accordance with
paragraphs (a)(4) and (a)(5) of the Cost
Accounting Standards clause or with
pdtragraphs (a)(3) and (a)(4) of the Diclosure
and Consistency of Cost Accounting
Practices clause.
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(d) When the subcontract is subject to
either the Cost Accounting Standards clause
or the Disclosure and Consistency of Cost
Accounting Practices clause so state in the
body of the subcontract and/or in the letter
of award. Self-deleting clauses shall not be
used.

(e) Include the substance of this clause in
all negotiated subcontracts containing either
the Cost Accounting Standards clause or the
Disclosure and Consistency of Cost
Accounting Practices clause. In addition,
within 30 days after award of such
subcontract, submit the following information
to the Contract Administration Office
cognizant of the contractor’s facility for
transmittal to the Contract Administration
Office cognizant of the subcontractor's
facility:

(1) Subcontractor's name and subcontract
number.

(2) Dollar amount and date of award.

(3) Name of Contractor making the award.

(4) A statement as to whether the
subcontractor has made or proposes to make
any changes to accounting practices that
affect prime contracts or subcontracts
containing the Cost Accounting Standards
clause or Disclosure and Consistency of Cost
Accounting Practices clause because of the
award of this subcontract unless such
changes have already been reported. If award
of the subcontract results in making a cost
accounting standard(s) effective for the first
time, this shall also be reported.

(f) For negotiated subcontracts containing
the Cost Accounting Standards clause,
require the subcontractor to comply with all
Standards in effect on the date of final
agreement on price as shown on the
subcontractor's signed certificate of Current
Cost or Pricing Data or date of award,
whichever is earlier.

{g) In the event an adjustment is required to
be made to any subcontract hereunder, notify
the Contracting Officer in writing of such
adjustment and agree to an adjustment in the
price or estimated cost and fee of this
contract, as appropriate, based upon the
adjustment established under the
subcontract. Such notice shall be given
within 30 days after receipt of the proposed
subcontract adjustment, or such other date as
may be mutually agreed to, and shall include
a proposal for adjustment to such higher tier
subcontract or prime contract as appropriate.

(h) When either the Cost Accounting
Standards clause or the Disclosure and
Consistency of Cost Accounting Practices
clause and this clause are included in
subcontracts, the term "Contracting Officer"
shall be suitably altered to identify the
purchaser.

(End of Clause)

10. Section 1-3.1204-2 is revised to
read as follows:

§ 1-3.1204-2 Nondefense contract
clauses.

(@) Full contract coverage clause.
Cost Accounting Standards—Nondefense
Contract -

(a) Unless the Administrator of General
Services has prescribed rules or regulations

exempting the Contractor or this contract
from standards, rules, and regulations
promulgated by the Cost Accounting
Standards Board, the Contractoer, in
connection with this contract, shall:

(1) Follow consistently its cost accounting
practices as required by regulations of the
Cost Accounting Standards Board and
administered under the Administration of
Cost Accounting Standards clause. If any
change in cost accounting practices is made
for purposes of any contract or subcontract
subject to Cost Accounting Standards Board
requirements, the change must be applied in
a consistent manner to this contract.

(2) Comply with all cost accounting
standards which the Contractor is required to
comply with by reason of concurrent
performance of any contract or subcontract
subject to the Cost Accounting Standards
clause (4 CFR Part 331) and administered
under the Administration of Cost Accounting
Standards clause. The Contractor also shall
comply with any cost accounting standard
which hereafter becomes applicable to such a
contract or subcontract. Such compliance
shall be required prospectively from the date
of applicability to such contract or
subcontract. Compliance shall continue until
the Contractor completes performance of
work under this contract.

(3)(A) Agree to any equitable adjustment
(as provided in the Changes clause of this
contract, if any) if the contract cost is
affected by a change which, pursuant to (2)
above, the Contractor is required to make to
his cost accounting practices.

(B) Negotiate with the Contracting Officer
to determine the terms and conditions under
which a change may be made to a cost
accounting practice, other than a change
made under other provisions of this
subparagraph (3): Provided, That no
agreement may be made under this provision
thal will increase costs paid by the United
States.

(C) When the parties agree to a change to a
cost accounting practice, other than a change
under stbparagraph (3)(A) above, negotiate
an equitable adjustment as provided in the
changes clause of this contract (if any).

(4) Agree to an adjustment of the contract
price or cost allowance, as appropriate, if it
or a subcontractor fails to comply with an
applicable Cost Accounting Standard or to
follow any cost accounting practice
consistently and such failure results in any
increased costs paid by the United States.
Such adjustment shall provide for recovery of
the increased costs to the United States
together with interest thereon computed at
the rate determined by the Secretary of the
Treasury pursuant to Pub. L. 92-41, (50 U.S.C.
App. 1215(b)(2)), or 7 percent per annum,
whichever is less, from the time the payment
by the United States was made to the time
the adjustment is effected.

(b) The Contractor shall permit any
authorized representatives of the head of the

- agency, of the Cost Accounting Standards

Board, or of the Comptroller General of the
United States to examine and make capies of
any documents, papers, or records relating to
compliance with the requirements of this
clause until the expiration of 3 years after
final payment under this contract or such

lesser time specified in the Federal
Procurement Regulations (FPR) Part 1-20.

{c) Unless a subcontract or Subcontractor
is exempt under rules or regulations
prescribed by the Administrator of Genersl
Services, the Contractor (1) shall include the
substance of this clause including this
paragraph (c) in all negotiated subcontracts
under this contract with subcontractors that
are currently performing a national defense
contract or subcontract that contains the
clause entitled Cost Accounting Standards
and that are currently required to accept the
clause in applicable national defense awards
and (2) shall include the substance of the
Consistency of Cost Accounting Practices—
Nondefense Contract clauses set forth in § 1-
3.1204-2(b) of the FPR in negotiated
subcontracts under this contract with all
other subcontractors. The Contractor may
elect to use the substance of the solicitation
notice set forth in § 1-3.1203-3(b) of the FPR
in his determination of applicability of cost
accounting standards to subcontracts.

{d) The administration of this clause by the
Government shall be accomplished in
conjunction with the administration of the
Contractor's national defense contracts and
subcontracts subject to rules and regulations
of the Cost Accounting Standards Board,
pursuant to the Administration of Cost
Accounting Standards clause. For the
purpose of the Administration of Cost
Accounting Standards clause contained in
this contract, references to the Cost
Accounting Standards clause shall be
deemed to include this Cost Accounting
Standards—Nondefense Contract Clause and
reference to the Disclosure and Consistency
of Cost Accounting Practices clause shall be
deemed to include the Consistency of Cost
Accounting Practices—Nondefense Contract
clause.

(End of Clause)

(b) Modified contract coverage
clause.

Consistency of Cost Accounting Practices—
Nondefense Contracts

(a) Unless the Administrator of General
Services has prescribed rules or regulations
exempting the Contractor or this contract
from standards, rules, and regulations
promulgated by the Cost Accounting
Standards Board, the Contractor, in
connection with this contract, shall:

(1) Comply with the requirements of 4 CFR
Parts 401, Consistency in Estimating,
Accumulating and Reporting Costs, and 402,
Consistency in Allocating Costs Incurred for
the Same Purpose, in effect on the date of
award of this contract and administered
under the Administration of Cost Acceounting
Standards clause. Compliance shall continue
until the Contractor completes performance
of work under this contract.

Follow consistently its cost accounting
practices as required by regulations of the
Cost Accounting Standards Board and
administered under the Administration of
Cost Accounting Standards clause. If any
change is made in established practices or in
disclosed practices for purposes of any
contract or subcontract subject to those
disclosure requirements, the change must be
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applied in a consistent manner to this
contract. A change to these practices may be
proposed, however, by either the Government
or the Contractor, and the Contractor agrees
to negotiate with the Contracting Officer the
terms and conditions under which a change
may be made. After the terms and conditions
under which the change is to be made have
been agreed to, the change must be applied
prospectively to this contract,

The contractor shall, when the parties
agree to a change to a cost accounting
practice and the contracting officer has made
the finding required in § 332.51 of the Cost
Accounting Standards Board's regulations,
negotiate an equitable adjustment as
provided in the changes clause of this
contract. In the absence of the required
finding, no agreement may be made under
this contract clause that will increase costs
paid by the United States.

(3) Agree to an adjustment of the contract
price or cost allowance, as appropriate, if it
or a subcontractor fails to comply with the
applicable Cost Accounting Standards or to
follow any cost accounting practice and such
failure results in any increased costs paid by
the United States. Such adjustment shall
provide for recovery of the increased costs to
the United States together with interest
thereon computed at the rate determined by
the Secretary of the Treasury pursuant to
Pub. L. 9241, (50 U.S.C. App. 1215(b)(2)), or 7
percent per annum, whichever is less from
the time the payment by the United States
was made to the time the adjustment is
effected.

(b) The Contractor shall permit any
authorized representatives of the head of the
agency, of the Cost Accounting Standards
Board, or of the Comptroller General of the
United States to examine and make copies of
any documents, papers, or records relating to
compliance with the requirements of this
clause until the expiration of 3 years after
final payment under this contract or such
lesser time specified in the Federal
Procurement Regulations (FPR) Part 1-20.

{c) Unless a subcontract or Subcontractor
is exempt under rules or regulations
prescribed by the Administrator of General
Services, the Contractor shall include the
substance of this clause including this
paragraph (c) in all negotiated subcontracts
under this contract except that it shall
include the substance of the Cost Accounting
Standards—Nondefense Contract clause set
forth in § 1-3.1204-2(a) of the FPR in
negotiated subcontracts under this contract
with subcontractors that are currently
performing a national defense contract or
subcontract that contains the clause entitled
Cost Accounting Standards and that are
currently required to accept that clause in
applicable negotiated national defense
contracts. The Contractor may elect to use
the substance of the solicitation notice set
forth in § 1-3.1203-3(b) of the FPR in his
determination of applicability of cost
accounting standards to subcontracts.

(d) The administration of this clause by the
Government shall be accomplished in
conjunction with the administration of the
Contractor's national defense contracts and
subcontracts, if any, subject to rules and
regulations of the Cost Accounting Standards

Board, pursuant to the Administration of Cost
Accounting Standards clause. For the
purposes of the Administration of Cost
Accounting Standards clause contained in
this contract, references to the Disclosure and
Consistency of Cost Accounting Practices
clause shall be deemed to include this
Consistency of Cost Accounting Practices—
Nondefense Contract clause and references
to the cost Accounting Standards clauses
shall be deemed to include the Cost
Accounting Standards—Nondefense Contract
clause.

(End of Clause)

(c) Administration of cost accounting
standards clause. The clause set forth in
§ 1-3.1204-1(b) shall be used in
nondefense contracts and subcontracts
as well as in negotiated national
defense contracts and subcontracts.

11. Section 1-3.1204-3 is added to read
as follows:

§ 1-3.1204-3 National defense
subcontracts.

(a) The Cost Accounting Standards
clause in § 1-3.1204-1(a)(1) and the
Administration of Cost Accounting
Standards clause in § 1-3.1204-1(b)
require contractors and subcontractors
to flow-down the requirement to comply
with cost accounting standards in effect
on the date of final agreement on price,
as shown on the subcontractor's signed
Certificate of Current Cost or Pricing
Data, or date of award, whichever is
earlier, unless the subcontractor is
exempt from CAS requirements or the
subcontractor qualifies for and elects to
comply with the modified contract
coverage clause.

(b) When a subcontractor accepts a
CAS-covered subcontract he is
responsible for providing to the higher
tier contractor the information specified
in § 1-3.1204-1(b), clause paragraph (e).
The higher tier contractor will follow the
procedure set forth in DAR 3-1204.1(c)
in transmitting the information through
Government channels to the ACO
cognizant of the subcontractor facility.

12. Section 1-3.1205 is revised to read
as follows:

§ 1-3.1205 Review of prime contractor
Disclosure Statements and changed
practices.

(a) Contracting officer and auditor
support responsibility. When the
Department of Defense (DOD) has
contract administration cognizance of a
contractor for CASB matters, required
Disclosure Statements shall be reviewed
by the cognizant administrative
contracting officer and contract auditor
for all Government agencies including,
but not limited to, DOD, NASA, DOE,
and GSA (see § 1-3.1208 with respect to
contract administration by other
Government agencies). Disclosure

Statement submissions are not required
in connection with the award of
nondefense contracts.

(b) Determination of adequacy. The
cognizant contract auditor shall perform
an initial review of a Disclosure
Statement to ascertain whether it
adequately describes the offeror's cost
accounting practices. In order to be
deemed adequate, the Disclosure
Statement must be current, accurate,
and complete. Upon completion of this
initial review, the results shall be
reported to the cognizant contracting
officer. When the cognizant contracting
officer determines that adequate
disclosure has not been made, he shall
identify the areas of inadequacy and
request a revised Disclosure Statement
from the offeror and so advise the
auditor and the procurement contracting
officer. When the cognizant contracting
officer determines that the Disclosure
Statement is adequate, he shall notify
the offeror in writing and send a copy to
the auditor and the procurement
contracting officer. Notification of
adequacy or inadequacy shall normally
be made within 30 days after receipt of a
Disclosure Statement by the cognizant
contracting officer. In addition, the
notice shall state that a disclosed
practice shall not, by virtue of such
disclosure, be deemed to be a proper,
approved, or agreed to practice for
pricing proposals or accumulating and
reporting contract performance cost
data, The contract may be awarded
when it is determined that an adequate
disclosure has been made (see § 1-
3.1203-1(b).

(c) Determination of compliance.
Subsequent to the issuance of the above
notification, a more detailed review of
the Disclosure Statement shall be made
by the auditor to ascertain whether the
disclosed practices are in compliance
with 41 CFR Part 1-15 or DAR Section
XV, as applicable, and the Cost
Accounting Standards. The auditor shall
advise the cognizant contracting officer
of his findings. The cognizant
contracting officer shall take action
regarding noncompliance with Cost
Accounting Standards in accordance
with § 1-3.1212. A revised Disclosure
Statement may be required. In addition,
adjustment of the prime contract price
or cost allowance in accordance with
§ 1-3.1207(b) may be required.
Noncompliance with 41 CFR Part 1-15 or
DAR Section XV shall be processed
separately in accordance with normal
administrative practices.

(d) Review of changed practices. (1)
When a change to disclosed practices is
proposed or required, a description of
the changed practices shall be
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distributed in accordance with § 1-1203-
1(d). The cognizant contract auditor
shall review the changed practices for
adequacy and compliance (as defined in
paragraphs (b) and (c) of this section)
concurrently. Upon completion of the
review, the results shall be reported to
the cognizant contracting officer. When
the cognizant contracting officer
determines that the changed practices
are adequate and in compliance, he
shall so notify the contractor and send a
copy of the notification to the auditor.

(2) When the cognizant contracting
officer determines that the description of
the changed practices is not adequate,
or the changed practices are not in
compliance, he shall identify the
deficiencies and so notify the contractor
and send a copy of the notification to
the auditor. This notice shall require the
contractor to advise the cognizant
contracting officer and the auditor of the
corrective action taken or to be taken.
Resubmission of the changed practices
will be required. If the contractor has
submitted an adequate description of
the changed practices but these
practices are determined to be in
noncompliance and the contractor does
not agree, the cognizant contracting
officer shall issue an adequacy
determination with the stipulation that if
those changed practices are
implemented for the purpose of pricing
or costing Government contracts, the
contractor shall be considered in
noncompliance and the cognizant
contracting officer shall take action in
accordance with § 1-3.1212.

(3) When a change to established, but
not disclosed, practices is proposed or
required, it shall be processed in
accordance with paragraph (d)(1) and
(2) of this section.

13. Section 1-3.1206 is revised to read
as follows:

§1-3.1206 Administration of CAS
requirements on subcontracts.

(a) The prime contractor or higher tier
subcontractor is responsible for
administering the CAS requirements
contained in the subcontracts awarded.
However, in recognition of the
protections provided to subcontractors
by the CAS clauses, subcontractor CAS
reviews will often be performed by the
Government.

(1) If the subcontractor has previously
furnished a Disclosure Statement to a
cognizant contracting officer
{Government ACO), the subcontractor
may satisfy the requirement for
submission by identifying to the prime
contractor or higher tier subcontractor
the cognizant contracting officer (ACO)
to whom it was submitted. Disclosure
Statement submissions are not required

in connection with the award of
nondefense subcontracts.

(2) If the subcontractor considers his
Disclosure Statement to contain
privileged or confidential information,
he may submit the statement directly to
his cognizant contracting officer (ACO)
and auditor and notify the prime
contractor or higher tier subcontractor
as provided in paragraph (a)(1), above.
In such cases a preaward determination
of adequacy is not required. Instead, the
contracting officer (ACO) cognizant of
the subcontractor shall notify the
contract auditor that the review for
adequacy as well as compliance will be
performed during the postaward review
conducted to ensure that the
subcontractor has complied with his
disclosed practices, CAS, and the cost
principles, as applicable in Section XV
of the DAR or 41 CFR Part 1-15 of the
FPR. After adequacy review, the
contracting officer (ACO) cognizant of
the subcontractor shall notify the
following of the findings: the
subcontractor; the prime or higher tier
subcontractor; and the contracting
officer (ACO) cognizant of the prime or
higher tier subcontractor.

(3) In many cases a subcontractor will
not be subject to the Disclosure
Statement requirement. Yet the same
protections against revealing
confidential or proprietary data accrue
to these subcontractors. Such
subcontractors may claim in writing to
their prime contractors or higher tier
subcontractors, that such reviews by
prime contractors or higher tier
subcontractors would jeopardize their
competitive position or that proprietary
data are involved. In these cases, the
contracting officer (ACO) cognizant of
the prime contract will make a
determination that it is impractical for
the prime or higher tier subcontractor to
perform the reviews. The necessary
documentation shall be forwarded to the
contracting officer (ACO) cognizant of
the subcontractor for accomplishment of
the reviews. In the event the prime
contractor does accomplish the reviews
envisioned by the CAS clause, he is
responsible for the thoroughness of the
reviews and must satisfy the coniracting
officer (ACO) cognizant of the prime
contract.

(b) When price adjustments or
determinations of adequacy,
inadequacy, or noncompliance are
required by the Government, the
contracting officer (ACO) cognizant of
the subcontractor shall make his
recommendations to the contracting
officer (ACO) cognizant of the prime
contractor or next higher tier
subcontractor. In thé case of price
adjustments, the procedures described

in § 1-3.1207(c)(3) shall be followed. The
contracting officer (ACO) cognizant of
the prime contractor or next higher tier
subcontractor shall not reverse the
determinations of the contracting officer
(ACO) cognizant of the subcontractor.
Such determinations shall be used as
the basis for actions with respect to the
prime contract.

(c) A determination that it is
impractical to secure a subcontractor's
Disclosure Statement must be made in
accordance with § 1-3.1203-1(e).

14. Section 1-3.1207 is revised to read
as follows:

§ 1-3.1207 Contract price adjustments.

(a) Changes to cost accounting
practices. Paragraphs [a)(4) of the Cost
Accounting Standards clause and (a)(3)
of the Disclosure and Consistency of
Cost Accounting Practices clause
provide for adjustment of contract price
under certain circumstances. Paragraphs
(a)(3) of the Cost Accounting
Standards—Nondefense Contract clause
and (a)(2) of the Consistency of Cost
Accounting Practices—Nondefense
Contract clause similarly provide for
adjustments. The cognizant contracting
officer (ACO) is responsible for
obtaining the contractor’s cost impact
proposal and for the conduct of all
negotiations of such adjustments to all
Government prime contracts. Prior to
the use of the equitable adjustment
provisions of (a)(4)(C) of the Cost
Accounting Standards clause, (a)(3) of
the Disclosure and Consistency of Cost
Accounting Practices clause, (a)(3)(C) of
the Cost Accounting Standards—
Nondefense Contract clause, or (a)(2) of
the Consistency of Cost Accounting
Practices—Nondefense Contract clause,
the cognizant contracting officer (ACO)
shall make a finding that the change is
desirable and is not det