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Presidential Documents

Title 3—

The President

Proclamation 5482 of May 19, 1986

World Trade Week, 1986

By the President of the United States of America

A Proclamation

Each year, World Trade Week provides an opportunity to celebrate the
importance of international trade to our present prosperity and our future
prospects. Indeed, it benefits us and all the nations with whom we do
business.

American business initiative and ingenuity have never stopped at our borders.
Since the birth of our Nation, we have been a dynamic force in international
trade. That trade has helped us build the most productive economy in the
history of mankind.

Today, America’s prosperity depends as never before on our ability to com-
pete in international markets. Our exports make a major contribution to
domestic growth and employment. The United States is today the world's
leading exporter. We export nearly 16 percent more goods to the world than
our nearest competitor, yet we export far less of our total production than
many other trading nations. We need to increase our exports to further
strengthen our economy,

American companies need the same free and fair access to foreign markets
that the United States offers to its trading partners. My Administration has
stepped up its efforts to counter unfair trade practices and to open foreign
markets that have raised barriers to American products. We will continue to
do so. )

Today, we are preparing for a new round of multilateral trade negotiations.
Through those negotiations we will continue to press for open markets for the
products of our manufacturing firms. We will also press for greater market
access for the products of America's farms and the products of our fast-
growing service industries.

In multilateral negotiations, and at home, we will continue to resist proposals
for protectionist measures for the simple reason, proved by history and bitter
experience, that they just do not work.

Export expansion also requires a sound, stable dollar and reliable exchange
rates around the world. We have already achieved a great deal through our
efforts to coordinate economic and monetary policies with our major trading
partners. Upward revaluations of foreign currencies against the dollar are
making American products more competitive around the world. We are
continuing our policy discussions with America’s major trading partners to
enhance America’s trading opportunities.

Government can only set the stage for increased trading. It is the job of
American private enterprise to make trade grow. Over the past year, govern-
ment actions have vastly improved the climate for trade. Aggressive exporters
in our business community are calling today's trading climate an opportunity
for a “renaissance in American competitiveness." Translating that golden
opportunity into a reality depends upon all of America’s businesses.
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|FR Doc. 86-11573
Filed 5-19-86; 4:12 pm;,
Billing code 3195-01-M

Given fair competitive conditions, American industry and labor can and will
meet this challenge with renewed determination—reaching out to fulfill our

potential as a great exporting nation.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, by virtue of the authority vested in me by the Constitution and the
laws of the United States, do hereby proclaim the week beginning May 18,
1986, as World Trade Week. I invite the people of the United States to join in
appropriate observances to reaffirm the enormous potential of international
trade for creating jobs and stimulating economic activity here while it helps to

generate prosperity for all.
;

IN WITNESS WHEREOF, I have hereunto set my hand this nineteenth day of
May, in the year of our Lord nineteen hundred and eighty-six, and of the
Independence of the United States of America the two hundred and tenth.

S ol

20 ‘i an e e

B O s
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of whichr are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510,

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532

Prevailing Rate Systems

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is amending its
regulations governing the submission
and adjudication of job-grading appeals
under the Federal Wage System. These
revisions will correct erroneous
information in current regulations
regarding available avenues of appeal.
These revisions are the result of a Merit
Systems Protection Board (MSPB)
decision clarifying the job-grading
appeals adjudication authority.
EFFECTIVE DATE: June 20, 1986.
FOR FURTHER INFORMATION CONTACT:
Lee Hall, (202) 632-7830.
SUPPLEMENTARY INFORMATION: Notice of
the proposed regulation changes
governing the submission and
adjudication of job-grading appeals
under the Federal Wage System was
published on September 16, 1985 (50 FR
97537). The public comment period
ended November 15, 1985. We received
‘wo timely written comments—one from
an employee organization and one from
an individual. Other than several
edilorial changes, our proposed rules
Were not changed as a consequence of
the issues raised by these comments.

| 1. Concern was expressed that
Ueielion of the reference to 5 CFR Part
%32 would confuse employees and
Manogers regarding the right of appeal
‘0 MSPB for actions which do not
Lomport with law. It was suggested that
lirther explanation be provided
“oncerning appeals to MSPB. We have
ievised § 532.701 to emphasize that the
flling of a job-grading appeal does not

negate any other employee appeal or
grievance rights. We will further amplify
an employee's appeal rights to MSPB in
our guidance material published in FPM
Supplement 532-1.

2. A question was raised regarding the
need to retain the 15-calendar day
requirement for filing an appeal in order
ta be entitled to retroactive corrective
action under § 532.703(b)(3). This was
believed to be unnecessary now that
grade and pay retention applies to
nearly everyone. The 15-calendar day
requirement is retained to protect the
entitlement to retroactive corrective
action for employees who are not
eligible for grade or pay retention.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(h)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impacton a
substantial number of small entities
because they are changes which will
affect only employees of the Federal
Government.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Government employees, Job-
grading appeals.

U.S. Office of Personnel Management.
Constance Horner,

Director.

PART 532—PREVAILING RATE
SYSTEMS

Accordingly, OPM is amending 5 CFR
Part 532 as follows:

1. The authority citation for Part 532 is
revised as set forth below and the
authority citation following § 532.707 is
removed:

Authority: 5 U.S.C. 5343, 5346; Section
532.707 also issued under 5 U.S.C. 552,
Freedom of Information Act, Pub. L. 92-502.

2. Sections 532.701 and 532.703(b)(3)
and (b)(8) are revised to read as follows:

§532.701 General.

A prevailing rate employee may at
any time appeal the occupational series,
grade, or title to which the employee's
job is assigned, but may not appeal
under this subpart the standards
established for the job, nor other matters
such as the accuracy of the job

description, the rate of pay, or the
propriety of a wage schedule rate. The
filing of a job-grading appeal does not
negate any other appeal or grievance
rights which may be available under
applicable law, rule, regulation, or
negotiated agreement.

§532.703 Agency review.

- . - *

(b, LI

(3) An application may be filed at any
time. However, when the application
involves a downgrading or other job-
grading action which resulted in a
reduction in grade or loss or pay, in
order to be entitled to retroactive
corrective action, an employee must
request a review under the provisions of
this subpart within 15 calendar days of
the effective date of the change to lower
grade.

* * - * L

(8) When an employee applies for a
review of a downgrading or other job-
grading action that resulted in a
reduction of pay. and the decision of an
agency reverses in whole or in part the
downgrading or other job-grading
action, the effective date of that decision
shall be retroactive to the effective date
of the action being reviewed when the
initial application to the agency was
submitted in accordance with paragraph
(b)(3) of this section. However, when the
agency decision raises the grade or level
of the job above its grade or level
immediately preceding the downgrading,
retroactivity shall apply only to the
extent of restoration to the grade or
level immediately preceding the
downgrading.

3. Section 532.705(d) is revised to read
as follows:

§532.705 Appeal to the Office of
Personnel Management.

- L) - - -

(d) The Office of Personnel
Management shall notify the employee
and the agency in writing of its decision.
The effective date of a change in the
series, title and grade of a job directed
by the Office of Personnel Management
shall be specified in the decision of the
Office of Personnel Management,
computed from the date the employee
filed the application with the agency,
and determined under § 532.703(b)(10).
However, when the decision will result
in a downgrading or other job-grading
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action that will reduce the pay of the
incumbent of the job, the effective date
may not be set earlier than the date on
which the decision can be effected in
accordance with procedures required by
applicable law and regulation.

4. Also in § 532.705, the introductory
text of paragraph (g) is revised to read
as follows:

(g) The Director of the Office of
Personnel Management may, at his or
her discretion, reopen and reconsider
any previous decision when the party
requesting reopening submits written
argument or evidence which tends to
establish that:

- - - - -
[FR Doc. 86-11470 Filed 5-20-86; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 890

Federal Employees Health Benefits
Program

AGENCY: Office of Personnel
Management,

AcTioN: Final rule.

SuMMARY: The Office of Personnel
Management (OPM) is issuing revised
regulations to improve the
administrative process used by the
Federal Employees Health Benefits
Program (FEHBP) to resolve disputed
health insurance claims. These
regulations will strengthen OPM's
control over the disputed claims process
and will result in more efficient plan and
OPM reviews,

EFFECTIVE DATE: June 20, 1986.

FOR FURTHER INFORMATION CONTACT:
Mary Ann Mercer, (202) 632-0098.
SUPPLEMENTARY INFORMATION: On
December 28, 1984, OPM published
proposed rules in the Federal Register
{49 FR 50404] with a request for
comments from interested parties before
publication as final regulations. OPM
received eight comments, two from
Government agencies, one from an
FEHBP plan, one from an association
representing retired Federal employees,
one from an association of nurses, one
from an association of Federal health
organizations, and two from private
individuals. The responses were in favor
of an improved administrative process
for resolving disputed claims and
several offered suggestions concerning
specific areas of the review process.

5 CFR 890.105

One comment concerned the change
in the section heading for 5 CFR

§ 890.105 from “Review of claim for
payment or service” to “Filing claims for
payment or service.” The commenter
prefers the original title to the new one.
While either title would be acceptable,
we favor casting the title in terms of the
action precipitating carrier/ OPM
review, that is, the enrollee’s filing of a
claim, request for reconsideration, and/
or request for review by OPM.

Paragraph 890.105(b)

One comment concerned the
timeframe for enrollees to provide
additional information requested by the
plan (60 days). The commenter believes
that the regulations should provide for
an extension of this timeframe if the
claimant can show good cause for
exceeding the time limit. We agree and
have added a provision in the
regulations which permits an extension
of the timeframe if a compelling cause
can be shown for doing so
[890.105(b)(4)].

Paragraph 890.105(c)

One comment concerned the
procedure for requesting reconsideration
of a denied claim [§ 890.105(c)(1)]. The
provision requires the enrollee to make
the request in writing and give the
reason he or she believes the claim
should not have been denied. The
respondent is concerned that the request
for review may be rejected if the
enrollee does not adequately explain
why the claim should have been paid.
The section referenced pertains to plan
review, not review by OPM, as noted by
the commenter. The provision in
question has existed for some time and
our experience shows that most
enrollees are able to communicate why
they think a claim should have been
honored. Neither the plan nor OPM
denies claims solely because they are
inadequately explained. The provision is
intended as procedural guidance for the
enrollee and does not require denial of a
claim if the enrollee cannot explain why
he or she believes the claim should have
been paid.

Two comments concerned the
requirement that the enrollee's request
for OPM review be received by OPM
within 90 days after the date of the
plan's reaffirmation of the original
denial [890.105(c)(3)]. One respondent
believes that a 90-day period is too short
and suggests that the 90-day period
begin upon receipt of the notice by the
enrollee rather than from the date of the
plan’s notice to the enrollee that the
denial was affirmed. The other
respondent believes that the regulations
should provide for an extension of the
timeframe if the claimant can show good
cause for exceeding the time limit.

While we believe the proposed 90-day
timeframe allows sufficient time for the
enrollee to submit a request for review
to OPM, we acknowledge that
unexpected delays may occur.
Consequently, we have added a
provision which allows OPM to extend
the time limit for a request for OPM
review when the enrollee can prove that
circumstances beyond his or her control
prevented timely submission of the
request [§890.105(d)(1)].

Paragraph 890.105(d)

With respect to procedures for
requesting OPM review, one respondent
stated that the 120-day timeframe is
ambiguous [§ 890.105(d)(1)(ii)]. Minor
editorial changes made to the final
regulation respond to this concern. The
countdown on the 120-day opportunity
for seeking OPM review begins with the
“, . . date of the enrollee’s timely
request for reconsideration by the
plan. . . ." Absent regulatory
requirements governing mailing
procedure, the filing date of the
enrollee’s request is the date of the
enrollee’s letter.

The same respondent believes that the
120-day timeframe for requesting OPM
review should be extended to allow the
plan more time to reconsider the denied
claim and to allow the enrollee more
time to receive a reply from the plan or
to request OPM review based on the
plan’s failure to act on the request for
reconsideration or a submission of
additional evidence. None of the FEHB
plans informed OPM that they
anticipated any problems with the
timeframes for processing requests for
reconsideration. We have, though,
amended the regulation to extend the
timeframe for enrollees to request OPM
review in cases where additional
information is requested by the plan.
The final regulation specifies that when
a plan has failed to respond to an
enrollee within the timeframes specified,
the enrollee may request OPM review
within 120 days from either the date the
enrollee submits a timely request to the
plan for reconsideration, or the date the
enrollee is notified that the plan is
requesting additional information.

Another commenter noted that
enrollees have no notice other than that
contained in the regulations of the
availability of OPM review. OPM has
resolved this problem by amending the
health benefit plan brochures to include
notification of review by OPM.

One respondent commented that the
regulations should clarify paragraphs
890.105(d)(1) (i) and (ii) to state that the
applicable timeframe for requesting
OPM review is the later of (i) 90 days
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after the date of the plan’s notice to the
enrollee that the denial was affirmed; or
(ii) within 120 days after the enrollee
files a timely request for reconsideration
by the plan. Such a statement would be
erroneous. When a plan receives a
reconsideration request, it has 30 days,
under section 890.105(b)(2), to (1)
reaffirm its previous denial; (2) request
additional information needed to make a
decision; or (3) pay the claim. If the plan
affirms the initial denial, the 90-day right
to OPM review commences with the
date of the plan's notice to the enrollee
which may occur less than 30 days after
the enrollee’s reconsideration request. A
plan’s failure to respond to a request for
reconsideration constitutes a
constructive affirmation of the previous
denial after 30 days, which then
activates the 90-day period for
requesting OPM review. Accordingly,

the latter-case enrollee has a full 120
days from the time a reconsideration
request is filed with the plan during
which to request a review by OPM. The
regulatory provision should remain
unchanged.

One respondent commented that
paragraph 890.105(d) does not explicitly
slate that OPM will review the evidence
needed to make a decision. Paragraph
890.105(d)(2) specifies the types of
information OPM may request for its
review and states that OPM “in
reviewing a claim . . ." will “obtain any
other information as may . . , be
required to make a determination.” If
the information requested is needed to
make a determination, then it must of
necessity be reviewed before a
determination may be made. We believe
that it would be redundant to state that
OPM will review the information needed
to make a decision on the claim.

Another commenter believes that, in
requesting additional information
necessary to make its decision, OPM
may unreasonably delay its review,
Specifically, the commenter cites OPM's
procedure for requesting Privacy Act
releases and additional information
rom enrollees as promoting delays in
Processing. The respondent suggests
that (1) the plan, if it reaffirms its denial,
forward a Privacy Act release to the
enrollee at the time it informs the
enrollee of the right to request OPM
feview; or (2) OPM extend its processing
lime from 30 to 40 days and ensure that
ill necessary releases and information
are requested and a determination made
within that timeframe.,

Privacy Act release forms must be
tompleted by health care recipients only
if the individual requesting review of, or
information regarding, the claim is not
the same person as the patient with

respect to whom the claim was made or
the patient’s legal guardian,
Accordingly, we do not believe the
Privacy Act release form should be used
routinely as a time-saving instrument.
Regarding the second alternative,
because OPM has no way of controlling
responses from all possible sources of
claim information (e.g., all providers of
services, independent experts), we do
not believe that it is appropriate to set a
time limit on OPM decisions until all
information necessary to make a
determination is received.

Paragraph 890.105(d)(2)(ii) enables
OPM to obtain an advisory opinion from
an independent physician, if needed.
One respondent commented that OPM
should seek a medical and/or legal
opinion not only for special cases, but
for every claim. We believe that OPM's
staff physician and claims reviewers are
adequately qualified to review denied
claims. Except in the most extraordinary
cases, consultation with a medical or
legal expert is not required to make a
decision. ’

One comment concerns the provision
requiring the plan to release information
to OPM within 30 days of OPM's
request, unless OPM specifies a
different timeframe [§ 890.105(d)(3)]. The
respondent would like OPM to drop the
provision authorizing a different
timeframe and add a provision for
default judgment for the enrollee if the
plan fails to respond to OPM within the
30-day period. The respondent assumes
that this provision is intended
exclusively to grant the plans more time
to respond. On the contrary, the primary
purpose of the provision is to enable
OPM to specify a shorter timeframe
when desired. The phrase “different
time frame” was used rather than the
term “shorter time frame” because, on
rare occasions, a plan may have a valid
reason for requiring additional time.

Two respondents believe that OPM
should advise the enrollee when it
requests additional information from the
plan, that the plan should be required to
notify the enrollee when it submits the
information to OPM, and that the
enrollee should be allowed a period of
time to respond to the plan's
submission.

Before reviewing a plan's
reaffirmation of a denied claim, OPM
routinely requests the patient to sign a
medical release form giving OPM access
to medical information related to the
claim. This form also notifies the
enrollee that information is being
requested from the plan. Concerning the
suggestion that the plan notify the
enrollee when it submits the information
requested to OPM and allow the

enrollee 10 days to respond, we do not
believe that the claims review process
should be encumbered by requiring yet
another communication from the
enrollee. Accordingly, requiring the plan
to notify the enrollee of its submission to
OPM would be superfluous.

General

One commenter suggested that OPM
conform its timeframes to those required
for claims processing under the
Employees Retirement Income Security
Act (ERISA). Regulations governing the
two programs focus on different aspects
of the review process because the
programs differ in their purpose and
requirements. After reviewing the
disputed claims process and considering
the ERISA time standards, we have
concluded that the timeframes as
proposed by OPM are best suited to the
requirements of the FEHBP disputed
claims process. Therefore, we have not
attempted to adopt the time standards
required under ERISA.

Another general comment concerns
the review of claims by the courts. The
respondent suggests that OPM permit
the enrollee to request a direct legal
review by the courts in lieu of following
administrative procedures for resolution
of disputed claims. In the employee
benefits area, OPM has traditionally
argued for dismissal of court cases when
the individual has failed to exhaust
administrative remedies. The purposes
of OPM's disputed claims review
procedures is to assist enrollees in
avoiding the costs and time delays
associated with legal proceedings.
Consequently, we do not favor a
regulation calling for review by the
courts before all administrative
remedies have been exhausted.

Finally, OPM received a comment on
the possibility of OPM's negotiating
“deferral" arrangements with State
insurance commissioners under which
they would process disputed claim
appeals. Section 8902(j) of title 5, United
States Code, gives OPM authority to
review carrier decisions on disputed
claims and to reverse a carrier's
decision if “the Office [OPM] finds" that
the carrier has not followed the terms of
the contract. We need not determine the
issue of whether delegation of this
authority is possible under the statute at
this time because our experience with
the program indicates that the best way
to maintain benefit consistency is to
have OPM carry out the review.

To ensure that enrollees are aware of
what timeframes apply to consideration
of a particular disputed claim, we have
added a provision for the plan to notify
the enrollee if it requests additional
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information from a provider
[§ 890.105(b)(2)].

OPM has taken the opportunity in
these final regulations to add clarifying
language to § 890.107 concerning the
type of legal actions that may be
brought against OPM. This section of the
regulations gives notice that legal action
may be brought against OPM for the
review of the legality of OPM's
regulations or of a decision made by
OPM. We are adding a statement to this
provision to make it clear that legal
action may not be brought against OPM
by an enrollee solely because OPM
upholds a health plan’s denial of a claim
for benefits. The authority for waiving
the general notice of proposed
rulemaking for this portion of the
regulations is section 553(b}(3)(A) of title
5 of the United States Code which
exempts interpretive rules from public
comment,

Upon consideration of the comments
received and a review of the proposed
regulations, we have made minor
technical and editorial changes which,
among other things, clarify that OPM's
function is not to adjudicate disputed
claims but to review carrier decisions on
disputed claims. We have also added
the phrase “or provider” to paragraph
890.105(b)(2) to make clear that
information requested by a plan may be
requested from the provider as well as
from the enrollee.

E.D. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because the regulations merely amend
administrative procedures currently in
use by FEHBP plans and OPM.

List of Subjects in 5 CFR Part 890

Administrative practice and
procedure, Claims, Government
employees, Health insurance,
Retirement.

U.S. Office of Persennel Management.
Constance Horner,
Directar.

Accordingly, OPM is amending Part
890 as follows:

1. The authority citation for Part 890
continues to read as set forth below:

Authority: 5 U.S.C. 8913; Sec. 880.102 also
issued under 5 U.S.C. 1104 and sec. 3(5) of
Pub. L. 95454, 92 Stat. 1112; Sec, 890.301 also
issued under 5 U.S.C. 8905(b); Sec. 890.302
also issued under 5 U.S.C. 8901(5) and §
1U.5.C.8901(9); Sec. 890.701 also issued under 5
U.S.C. 8902(m)(2); Subpart H also issued

under Title 1 of Pub. L. 88-615, 98 Stat. 3195,
and Title II of Pub. L. 99-251.

2. Section 890.101 is amended by
redesignating paragraphs (a)(4) through
(a)(11) as (a)(5) through (a)(12) and
adding a new paragraph (a)(4) to read as
follows:

§890.101 Definitions; time computations.

(8) | A A )

(4) “Claim” means a request for (i)
payment of a health-related bill; or (ii)
provision of a health-related service or
supply.
* * - - -

3. Section 890.105 is revised to read as
follows:

§890.105 Filing claims for payment or
service,

(a) General. Each health benefits plan
adjudicates claims filed under the plan.
An enrollee must initially submit all
claims to the health benefits plan in
which he or she is enrolled. If the plan
denies a claim, the enrollee may ask the
plan to reconsider the denial. If the plan
affirms its denial or fails to respond as
required by paragraph (b) of this
section, the enrollee may ask OPM to
review the claim.

(b) Timeframes for reconsidering a
claim. (1) The plan must reconsider its
initial denial of a claim (or a portion of a
claim) when an enrollee submits a
written request for reconsideration to
the plan within 1 year after the date of
the notice to the enrollee that the claim
was denied.

(2) Within 30 days after the date of
receipt of a timely-filed request for
reconsideration, the plan must (i) affirm
the denial in writing to the enrollee; (i)
pay the bill or provide the service; or
(iii) request from the enrollee or
provider additional information needed
to make a decision on the claim. If a
plan requests additional information
from a provider, it must simultaneously
notify the enrollee of the information
requested. When additional information
is requested, the plan must, within 30
days after the date the information is
received, affirm the denial in writing to
the enrollee or pay the bill or provide
the service. If the enrollee or the
provider does not respond within 60
days after the date of the plan's notice
requesting additional information, the
plan will make its decision based qn the
evidence it has. The plan must then send
written notice to the enrollee of its
decision on the claim. If the plan fails to
act within 30 days after the enrollee’s
request for reconsideration or the plan's
receipt of additional information, the
enrollee may request OPM review as
provided in paragraph (3) of this section.

(3) If a plan either affirms its denial of
a claim or fails to respond to an
enrollee’s written request for
reconsideration within 30 days after the
date it receives the request or within 30
days fier the date it receives additional
information requested, the enrollee may
write to OPM and request that OPM
review the plan's decision. The enrollee
must submit the request for OPM review
within the timeframes specified in
paragraph (d)(1) of this section.

(4) A plan may extend the time limit
for an enrollee's submission of
additional information to the plan when
the enrollee shows he or she was not
notified of the time limit or was
prevented by circumstances beyond his
or her control from submitting the
additional infermation.

(c) Information reguired to process
requests for reconsideration.

(1) When requesting the plan to
reconsider a claim, the enrollee must put
the request in writing and give the
reason the claim should not have been
denied.

(2) If the plan needs additional
information from the enrollee to make a
decision, it must (i) specifically identify
the information needed; (ii) state the
reason the information is required to
make a decision on the claim; (iii)
specify the timeframe (60 days after the
date of the plan’s request) for submitting
the information; and {iv) state the
consequences of failure to respond
within the time limit specified, as set out
in paragraph (b)(2) of this section.

(3) If the plan affirms the initial'denial.
it must provide written notice to the
enrollee. This notice must inform the
enrollee of (i) the specific and detailed
reasons for the denial; [ii) the enrollee’s
right to request a review by OPM; and
(iii) the requirement that requests for
OPM review must be received within 90
days after the date of the plan’s notice
of denial.

(d) OPM review. (1) OPM must accep!
a request for review that is regeived (i)
within 90 days after the date of the
plan's notice to the enrollee that the
denial was affirmed; or (ii) if the plan
fails to respond to the enrollee as
provided in paragraph [b)(2) of this
section, within 120 days after the date of
the enrollee's timely request for
reconsideration by the plan or the date
the enrollee is notified that the plan is
requesting additional information. OPM
may extend the time limit for an
enrollee’s request for OPM review whet
the enrollee shows he or she was not
notified of the time limit or was
prevented by circumstances beyond his
or her control from submitting the
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;*equest for OPM review within the time
imit.

(2) In reviewing a claim denied by a
plan, OPM may (i) request that the
enrollee submit additional information;
(ii) obtain an advisory opinion from an
independent physician; or (iii) obtain
any other information as may in its
judgment be required to make a
determination. (OPM'’s request for an
advisory opinion will not identify the
enrollee or patient, the plan, or any
medical institutions or physicians
involved in the claim.)

(3) When OPM requests information
from a plan, the plan must release the
information within 30 days after the
date of OPM's written request unless a
different timeframe is specified by OPM
in its request. Any evidence submitted
by the enrollee or by the plan for review
of the denied claim will be held as
privileged information and will be
reviewed only by persons having official
need to see it.

(4) Within 30 days after receipt of the
necessary evidence, OPM will give a
written notice of its decision to the
enrollee and the plan.

4. Section 890.107 is revised to read as
follows:

§890.107 Legal actions.

An action to compel enrollment of an
employee or annuitant not excluded by
§ 890.102(c) should be brought against
the employing office. An action to
recover on a claim for health benefits
should be brought against the carrier of
the health benefits plan. An action to
review the legality of OMP's regulations
under this part or of a decision made by
OPM should be brought against the
Office of Personnel Management,
Washington, DC 20415. However, an
enrollee’s dispute of an' OPM decision
solely because it concurs in a health
plan carrier’s denial of a claim is not a
challenge to the legality of OPM's
decision. Therefore, any subsequent
litigation to recover on the claim should
be brought against the carrier, not
against OPM.

[FR Doc. 86-11471 Filed 5-20-86; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Parts 915 and 944

Avocados Grown in South Florida and
imported Avocados; Maturity
Requirements

;K:fucv: Agricultural Marketing Service,
USDA.,

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
establishes minimum maturity
requirements for shipments of fresh
avocados grown in South Florida, and
for avocados imported into the United
States. The purpose of instituting
maturity regulations is to prevent
shipments of immature avocados to the
fresh market. Providing fresh markets
with mature fruit is important in creating
and maintaining consumer satisfaction
and sales. Such action is designed to
promote orderly marketing conditions
for avocados in the interest of producers
and consumers. The requirements on
imported avocados are required under
section 8e of the Agricultural Marketing
Agreement Act of 1937,

DATES: Section 915.331 Florida Avocado
Maturity Regulation becomes effective
May 21, 1986. Section 944.30 Avocado
Import Maturity Regulation becomes
effective May 27, 1986. Comments which
are received by June 20, 1986 will be
considered prior to issuance of the final
rule.

ADDRESS: Interested persons are invited
to submit written comments concerning
this action. Comments should be sent in
duplicate to the Docket Clerk, F&V,
AMS, Room 2085-S, U.S. Department of
Agriculture, Washington, DC 20250.
Comments should reference the date
and page number of this issue of the
Federal Register and will be made
available for public inspection at the
office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250,
Telephone: (202) 447-5697.
SUPPLEMENTARY INFORMATION: This
interim final rule has been reviewed
under Secretary's Memorandum 1512-1
and Executive Order 12291, and has
been designated a “non-major" rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities

for their own behalf. Thus, both statutes
have small entity orientation and
compatibility.

This action establishes minimum
maturity requirements applicable to
fresh shipments of avocados grown in
South Florida and imported avocados.
These requirements are intended to
prevent the shipment of immature
avocados to improve buyer confidence
in the marketplace.

It is estimated that about 34 handlers
of avocados grown in South Florida are
currently subject to regulaticn under the
marketing order for South Florida
avocados and that about 20 importers of
avocados will be subject to this action
under the avocado import regulation
during the course of the current season
and that the great majority of these
groups may be classified as small
entities. While regulations issued under
the order and corresponding import
requirements impose some costs on
affected persons and the number of such
persons may be substantial, the added
burden on small entities, if present at
all, is not significant.

The Florida avocado maturity
regulation is issued under the marketing
agreement, and Order No. 915, both as
amended (7 CFR Part 915), regulating the
handling of avocados grown in South
Florida. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), The
maturity requirements applicable to
Florida avocado shipments were
unanimously recommended by the
Avocado Administrative Committee, at
its April 9, 1986, meeting. The committee
works with the Department in
administering the marketing agreement
and order program.

The Florida avocado maturity
regulation is prescribed in § 915.331
which establishes maturity requirements
for fresh shipments of Florida avocados
for the 1986-87 season. These maturity
requirements prescribe minimum
weights or diameters for specified time
periods during the shipping season for
680 varieties and 2 seedling types of
avocados grown in Florida. Such
requirements are used primarily during
the first part of the harvest season for
each variety to make sure that the
avocados are sufficiently mature to
complete the ripening process. Another
maturity requirement based on the skin
color of the fruit is also used to
determine maturity for certain varieties
of avocados which turn red or purple
when mature.

The maturity requirements are
designed to make sure that all shipments
of Florida avocados are mature, so as to
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provide consumer satisfaction essential
for the successful marketing of the crop,
and to provide the trade and consumers
with an adequate supply of mature
avocados in the interest of producers
and consumers. Similar Florida avocado
maturity requirements were in effect
during the 1985-86 season under

§ 915.330 (50 FR 21033, 28556). These
requirements expired April 30, 1986. A
minimum grade requirement of U.S. No.
2 is currently in effect on a continuous
basis for Florida avocados under

§ 915.306 (50 FR 21031).

The Avocado Administrative
Committee estimates fresh Florida
avocado shipments at 1,200,000 bushels
(55 pounds net weight) during the 1986
87 season compared with fresh
shipments of 1,110,130 bushels shipped
in 1985-86, 1,149,017 bushels in 1984-85,
and 1,036,582 bushels in 1983-84. The
1986-87 season Florida avocado crop is
expected to begin with light shipments
of early varieties on or about May 21,
with heavy shipments following in late
June or early July. Florida avocados
compete primarily with avocados
produced in California, which had
shipments of 5,449,307 bushels during
the 12-month period ending March 31,
1986. Avocados currently are imported
into the United States in relatively small
amounts from Chile, and from countries
in the Carribean Basin, principally the
Bahamas and the Dominican Republic.

The avocado import maturity
regulation is issued under section 8e (7
U.S.C. 608e-1) of the Act. Section 8e of
the Act requires that when certain
domestically produced commodities,
including avocados, are regulated under
a Federal marketing order, imports of
that commodity must meet the same or
comparable grade, size, quality, or
maturity requirements. The avocado
import regulation is prescribed in
§ 944.30 which establishes minimum
maturity requirements for avocados
imported into the United States, based
on the maturity requirements specified
in § 915.331 for avocados grown in
Florida. Such maturity requirements
based on skin color for certain varieties
of avocados which turn to red or purple
when mature shall apply to avocados
imported from all foreign countries. Such
maturity requirements based on
minimum weights or diameters for
various varieties of avocados for
specified shipping periods shall apply to
all avocados imported from all foreign
countries, except for avocados grown in
southern hemisphere countries. The
import maturity requirements based on
minimum weights or diameters are not
applicable to avocados grown in the
southern hemisphere countries such as

Chile where all imported southern
hemisphere avocados have originated
to-date, because the avocado growing
season and the varietal shipping
schedules are different from that in
Florida. On the other hand, the import
maturity requirements based on
minimum weights or diameters are
applicable to avocados grown in
northern hemisphere countries such as
those in the Bahamas and the
Dominican Republic where practically
all northern hemisphere imported
avocados have originated in recent
years, because the growing season and
the varietal shipping schedules are
similar to that in Florida. The import
maturity requirements based on skin
color shall apply to avocados which turn
red or purple when mature grown in
both the southern and northern
hemispheres, because these varieties
turn color when mature regardless of
where grown.

Avocado import maturity
requirements were in effect during the
1985-86 season under § 944.29 (50 FR
21033, 28556). These requirements
expired April 30, 1986. Avocado import
grade requirements are currently in
effect on a continuous basis under
§ 944,28 (50 FR 21031). Such grade
requirements specify that all avocados
imported from all foreign countries must
grade at least U.S. No. 2, which requires
that the avocados be mature.

After consideration of all relevant
matter presented, the information and
recommendation submitted by the
committee, and other available
information, it is found that § 915.331
Florida Avocado Maturity Regulation,
and §944.30 Avocado Import Maturity
Regulation, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

1t is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
interim final rule'is based and the
effective date necessary to effectuate
the declared policy of the Act.
Shipments of Florida avocados are
expected to begin on or about May 21,
1986, and the regulation should be in
effect by such date to prevent immature
fruit from being shipped. Interested
persons were given an opportunity to
submit information and views on the
maturity requirements for Florida
avocados at a public meeting at which
the committee unanimously

recommended that the specified
requirements be implemented. Florida
avocado handlers have been apprised of
the Florida avocado maturity regulation
designed to cover all 1986-87 season
shipments and need no advance notice
to plan their operations. The avocado
import requirements are mandatory
under § 8e of the Act, and the required 3
days notice will be provided. The rule
provides a 30-day comment period. All
comments received will be considered
prior to finalization of this rule.

List of Subjects
7 CFR Part 915

Marketing agreements and orders,
Avocados, Florida.

7 CFR Part 944

Food Grades and standards, Imports,
Avocados.

1. The authority citation for 7 CFR
Parts 915 and 944 continues to read as
follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. New §§ 915.331 and 944.30 are
added to read as follows; (§§ 915.331
and 944.30 expire April 30, 1987, and will
not be published in the annual Code of
Federal Regulations).

PART 915—AVOCADOS GROWN IN
SOUTH FLORIDA

§915.331 Florida avocado maturity
regulation.

(a) During the period May 21, 1986,
through April 30, 1987, no handler shall
handle any variety of avocados grown
in the production area unless:

(1) Any portion of the skin of the
individual avocados has changed to the
color normal for that fruit when mature
for those varieties which normally
change color to any shade of red or
purple when mature, except for the
Linda variety; or

(2) Such avocados meet the minimum
weight or diameter requirements for the
specified effective periods for each
variety listed in the following TABLE I:
Provided, That avocados may not be
handled prior to the earliest date
specified in column 2 of such table for
the respective variety: Provided further,
That up to a total of 10 percent, by count
of the individual fruit in each lot may
weigh less than the minimum specified
or be less than the specified diameter.
except that no such avocados shall be
over 2 ounces lighter than the minimum
weight specified for the variety:
Provided further, That up to double
such tolerance shall be permitted for
fruit in an individual container in a lot.
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TaBLE |

Avocado variety

Effective period

Minimum size

From—

Through—

Weight, | Diameter,

(ounces) | (inches)

Hardee

West Indian

Pollock

Simmonds

Nadir

Day

Reuhle,

Petarson

Biondo

Bernecker

22 s

Pineili

Chyistina.,

T-:'v'\aga,,“

Waldin ...

Usa (P).......

Cataling.__..

Pinkerton (CR)

Fairchild ...,

Black Pringg .

Loretta...,,

Bawr.....

Booth g,

05-21-86
06-04-86
05-21-86
06-04-86
05-28-86
06-11-86
06-04-86
06-18-86
07-09-86
06-11-86
06-25-86
06-18-86
07-02-88
06-18-86
06-25-86
07-02-86
06-25-86
07-23-86
08-27-86
06-25-86
07-09-86
07-23-86
06-25-86
07-09-86
07-23-86
06-25-86
07-02-86
07-09-86
07-09-86
07-23-86
07-09-86
07-23-86
07-09-88
07-16-86
07-23-86
08-06-86
08-13-86
07-16-86
07-23-86
07-30-86
07-16-86
07-23-88
08-06-88
08-20-86
07-23-86
08-06-86
07-23-86
08-06-86
08-06-86
07-23-86
08-06-86
07-23-86
08-06-86
08-20-86
07-23-88
08-06-86
08-13-86
08-06-86
08-13-88
08-06-86
08-06-86
08-20-86
08-06-86
08-06-86
08-20-86
08-27-86
08-06-86
08-20-86
09-03-86
08-13-86
08-20-86
08-20-86
05-03-86
08-20-86
09-03-86
09-17-88
08-20-86
09-03-86
09-17-86
09-20-86
09-03-86
09-17-86
09-03-86
09-17-86
09-03-86
09-17-86
09-03-86
09-24-86
10-08-86

06-03-86
06-17-86
06-03-86
07-08-86
06-10-88
07-08-88
06-17-86
07-08-86
07-22-86
06-24-86
07-08-86
07-01-86
07-15-86
06-24-86
07-01-86
07-22-86
07-22-88
08-26-86
09-23-86
07-08-86
07-22-86
08-05-86
07-08-86
07-22-86
08-05-86
07-01-86
07-08-86
07-22-86
07-22-86
08-19-86
07-22-86
08-19-86
07-15-86
07-22-86
08-05-88
08-12-86
08-19-86
07-22-86
07-20-86

- 08-12-86

08-19-86
08-05-86
08-19-86
09-02-86
08-05-86
08-19-88
08-05-86
08-19-86
08-19-86
08-05-86
08-19-88
08-05-86
08-15-88
08-02-86
08-05-86
08-12-86
08-26-86
08-12-86
09-02-86
08-26-86
08-19-86
09-09-86
08-26-86
08-19-86
08-26-86
09-02-86
08-19-86
09-02-86
08-16-86
08-19-86
08-26-86
08-02-86
08-23-88
08-02-86

16
13
18
14
16
14
16
14
12
14
12
18
14
18
18
14
18
16
14
18
16
14
16
14
12
14
12
10
29
27
14
10
18
16
14
12
10
14
12
10
13
18
16
14
14
12
18
16
12
14
12
22
20
18
22
16
14
18
16
16
14
12
1"
18
14
12
16
14
12
12
1"
24
22
13
"
9
18
14
12
28
23
16
20
26
18
14
16
14
10
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! Avocados of the West lndian type val-ebes and the West Indian type seediings not listed elsewhere mn Table |
and ur

# Avocados of the Guate type hybeid

(b) The term “diameter’’ means the
greatest dimension measured at a right
angle to a straight line from the stem to
the blossom end of the fruit.

PART 944—FRUITS; IMPORT
REGULATIONS

§ 944.30 Avocado import maturity
regulation.

(a) Pursuant to section 8e of the Act
and Part 944-Fruits; Import Regulations,
the importation into the United States of
any avocados is prohibited during the
period May 27, 1986 through April 30,
1987, unless such avocados meet the
requirements specified in § 915.331
Florida Avocado Maturity Regulation,
for avocados grown in South Florida

seediings not hsted elsewhere n Table |,

under M.O. 915 (7 CFR Part 915):
Provided, That the minimum weight or
diameter maturity requirements for
specific time periods for various
varieties of avocados specified in
paragraph (a)(2) of that section shall not
apply to avocados grown in countries in
the southern hemisphere. Avocados
grown in southern hemisphere countries
shall be exempt from the specified
minimum weight or diameter maturity
requirements, because the avocado
growing season and the varietal
maturity schedules in the southern
hemisphere differ from that in Florida.
(b) The Federa! or Federal-State
Inspection Service, Fruit and Vegetable
Division, Agricultural Marketing
Service, United States Department of

Immigration and Naturalization
Service

8 CFR Part 204

Petition to Classify Alien as Immediate
Relative of a United States Citizen or
as a Preference Immigrant; Filing of
Occupational Preference Petitions

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

sumMARY: This final rule changes the
method by which a third preference,
sixth preference or nonpreference
priority date is established. Under
current regulations, in the case of most!
third or sixth preference visa petitions,
the priority date of the visa petition is
the date the application for labor
certification was accepted for
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processing by an office within the
employment system of the Department
of Labor (DOL). That date establishes
the alien's priority date for visa issuance
purposes. Many deportable aliens and
employers of deportable aliens choose
not to file a visa petition with the
Immigration and Naturalization Service
(“the Service”) upon issuance of the
labor certification unless and until an
immigrant visa is immediately available,
in order to avoid making the alien
known to the Service. This creates a
situation in which the Government is
inadvertently encouraging aliens to
remain undetected. The final rule
corrects this by requiring that unless a
visa petition is filed with the Service
within 60 days of the issuance of the
labar certification, the priority date
becomes the date on which the petition
is actually submitted to the Service.
Furthermore, if a petition is returned for
additional information, it must be
resubmitted within 60 days or the
priority date becomes the date on which
it is resubmitted. In this manner, the
final rule removes the incentive for
deportable aliens to avoid detection and
promotes effective enforcement of the
Immigration and Nationality Act.
EFFECTIVE DATE: June 20, 1986,

FOR FURTHER INFORMATION CONTACT:
For General Information: Loretta J.

Shogren, Policy Directives and

Instructions, Immigration and

Naturalization Service, 425 I Street,

N.W,, Washington, D.C. 20536,

Telephone: (202) 633-3048
For Specific Information: Michael L.

Shaul, Senior Immigration Examiner,

Immigration and Naturalization

Service, 425 I Street, N.W.,

Washington, D.C. 20536. Telephone:

(202) 633~3240
SUPPLEMENTARY INFORMATION: Under
section 212(a)(14) of the Immigration and
Nationality Act (“the Act”), 8 U.S.C.
1182(a)(14), certain aliens may not
obtain an immigrant visa for entry into
the United States to engage in
permanent employment unless the
Secretary of Labor has issued a labor
certification stating that there are not
sufficient workers who are able, willing,
qualified, and available at the time of
application for a visa and admission to
the United States and at the place where
the alien is to perform the skilled or
unskilled labor, and that the
employment of these aliens will not
adversely affect the wages and working
conditions of similarly employed
workers in the United States.

There are three alien immigrant
classifications which require a labor
certification. These are the third and
sixth preference and, under various

>

circumstances, nonpreference
classifications (sections 203 (a)(3), (a)(6)
and (a)(7) of the Act, 8 U.S.C. 1153). For
third and sixth preference applicants,
labor certification applications are filed
by employers with a state employment
service office unless the alien's
occupation is a Schedule A occupation
(already certified by the Secretary of
Labor as in short supply in the United
States). If a labor certification is issued
or the beneficiary's occupation is on
Schedule A, the employer (prospective
or current) submits an immigrant visa

petition to a district office of the Service.

Section 203(c) of the Act (8 U.S.C.
1153(c])) provides that visas will be
issued under section 203 (a)(1) through
(6) to eligible immigrants in the order in
which a petition is filed on behalf on
each of these immigrants with the
Attorney General as provided in section
204 of the Act (B U.S.C. 1154). If a
preference immigrant visa number is
immediately available when the petition
is approved, the alien beneficiary may
be issued an immigrant visa with which
to enter the United States for permanent
residence, or, under certain
circumstances, may be permitted to
adjust status to that of a permanent
resident while in the United States. If a
preference immigrant visa number is not
available at the time the petition is
approved, the alien's name is instead
placed on a waiting list. Petitions are
then processed for permanent residence
status by date filed. Thus the filing date
has come to be known as the “priority
date".

Originally the priority date was based
strictly on the date the visa petition was
filed with the Service. This rule was
changed, however, because for a
number of years their were varying
backlogs and processing times among
the offices of the DOL's employment
service system. This meant that some
alien beneficiaries received much later
priority dates than others even though
their prospective or current employers
had submitted fully documented
requests for labor certifications on
earlier dates. In order to make the
method of assigning priority dates fairer,
the Service established the rule that the
filing date would be construed as the
date a qualified employer with
appropriate documentation first
submitted an application or petition to a
government agency. In circumstances
requiring an individual labor
certification this means the date the
application for a labor certification is
accepted into the DOL employment
servige system. When the alien
beneficiary is entitled to a Schedule A
labor certification, the priority date is

the date the visa petition is filed with
the Service.

Congress has set a limitation on the
number of immigrants who can enter the
United States under the various
preference categories. The current
numerical limitatin;: for third and sixth
preference is 27,000 each, for a total of
54,000 per year, The nonpreference
category is allocated unused visa
numbers from other preference
categories. Because of the heavy
demand, visa numbers are unvailable
for the nonpreference classification.
There is also high demand for visa
numbers in the third and sixth
preference categories. These numbers
are issued in chronological order based
upon priority date (the actual or
constructed filing date of the visa
petition as explained above) and are
often oversubscribed.

Because of the unavailability of visa
numbers, the Service has noted that an
increasing number of aliens work
illegally in the United States while they
wait for visa numbers to become
available. Under current regulations, in
some cases, an employer who intends to
petition for an alien holds the approved
labor certification until the alien's
priority date (that is, the constructive
date based on filing with the DOL) is
reached. During this interim period,
which could be as long as several years,
the alien works without authority. When
the alien's priority date is reached, the
petitioner files the visa petition with the
required labor certification attached. At
that time, the Service first learns that
the alien beneficiary has been illegally
in the United States for an extended
period of time.

To eliminate this abuse, on November
8, 1985 the service published in Federal
Register at 50 FR 46441 a proposed rule,
with a 60 day request for public
comment, that would reverse 8 CFR 204
to provide that in the case of a third or
sixth preference petition (except for an
occupation listed on Schedule A in 20
CFR 656.10), the priority date be
construed as being the date the
application for labor certification was
accepted, provided the petition is filed
within 30 days of the approval date of
the labor certification. Otherwise, the
priority date would be the date the
petition is currently filed with
appropriate documentation at a Service
office. In the case of an occupation
listed on Schedule A in 20 CFR 656.10,
the filing date of the petition would be
the date the petition was properly filed
with the appropriate Service office.
Furthermore, if the petition must be
returned to the petitioner for additional
information, an additional 30 calendar
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days would be allowed to re-file the
petition. If the petition were not refiled
within 30 days of the date on which it
was returned, the date of resubmission
would be the new priority date.

Under the proposed rule, in order to
obtain a priority date based on the date
the application for a labor certification
was accepted for processing by the
DOL, the alien beneficiary must be
made known to the Service. If the
beneficiary was out of status or would
go out of status before the priority date
is reached, the Service would then have
the option of taking appropriate
enforcement action. The employer and
alien employee who concealed
unauthorized employment by delaying
the filing of the visa petition would not
thereby receive more favorable
treatment than an alien who does not
engage in unauthorized employment or
one who in essence surrenders by
having the employer file a petition with
the Service at the time a certification is
issued.

The public comment period closed on
January 7, 1986. The Service received a
total of 87 separate written comments
regarding the proposed rule, many of
which recognized the problems
enunciated in the proposed rulemaking
and the need for corrective action. Of
the 87 submissions, all but two were
opposed to the proposal. One of the
favorable comments was fully
supportive of the proposed rule in both
concept and content; the other
supported it in concept; but suggested
that the time period for submission/
resubmission be extended to 60 days.
Most of those opposed to the rule based
their opposition on multiple reasons.

As a result of our review of the
comments, the Service is publishing the
proposed rule, with minor revisions, as a
final rule. Those revisions are expansion
from 30 days to 80 days of the period
authorized for submission or
resubmission of the petition, and
addition of a paragraph limiting
applicability of the rule to those cases in
which the labor certification is issued on
or after the effective date of the change
of the regulation.

The commenters addressed six major
areas of the proposed rulemaking. A
summary of these comments and the
Service responses follows:

(1) Comment: The time period is too
short and does not take into account
difficulties which can arise in submitting
a visa petition. These difficulties
include: (a) Delays in receiving the
certification from the DOL (examples
cited ranged from several days to as
long as six months); (b) problems
involved in obtaining documentation

from overseas sources; (c) delays in
obtaining evaluation of foreign
educational credentials; (d)
complications caused by the vacation,
illness, workload, business trip, and
other activities of the petitioner, the
beneficiary and/or the attorney. Of
those suggesting an alternate time
period, seven recommended 60 days,
twelve recomended 20 days, five
recommended 120 days, one
recommended 160 days, and two
recommended 180 days.

Response: The Service recognizes that
delays can occur in the process of
preparing a petition for submission or
resubmission, but finds that some
commenters overstated the problem. In
most instances, the issuance of a labor
certification is an extended process
taking several months. Judicious use of
this time by the petitioner would greatly
facilitate the expeditious submission of
the petition following issuance of the
certification. However, in order to
further minimize the difficulties and to
enhance the probability of the
petitioner’s preparing a complete and
comprehensive petition, the final rule
will allow 60 days for submission or
resubmission of the petition instead of
the 30 days as proposed.

{2) Comment: The rule is unnecessary
to promote enforcement goals since the
DOL should/does notify the Service
directly each time a labor certification is
issued. In the interest of government
efficiency and public facilitation, it is
recommended that the Service and the
DOL coordinate activities to achieve the
same result in a cheaper and simpler
fashion.

Response: Although the DOL's
Technical Assistance Guide No. 856
provides for notification to the Service
by the certifying officer if he or she
believes that an alien is illegally in the
United States, the system has not
proven itself to be either effective or
efficient. The final rule will overcome
the deficiencies in the existing system at
no cost to the Government and only
minor inconvenience to the public.

(3) Comment: Aliens who have
received labor certifications are filling a
need in the United States and should not
be "targeted” by the Service for
enforcement action. The proposal is
contrary to the Service's recent
clarification of its views regarding the
ability of an alien to maintain
nonimmigrant status while intending to
immigrate at a later date.

Response: By requiring that aliens
make themselves known to the Service,
the Service is not necessarily “targeting”
them for enforcement action, but is
giving itself the option of taking
appropriate action. In the case of bona

fide nonimmigrants, the Service will
adjudicate applications for extension of
stay in accordance with relevant law,
regulations and policies. In this sense,
the final rule enhances, not contradicts,
the recent temporary policy guidance
alluded to in the comments.

(4) Comment: The proposal will be
ineffective due to the Service's lack of
resources to follow-up on cases and to
readily apparent methods of
circumventing the proposals.

Response: 1t is precisely because of
the Service's limited resources that it
must seek more efficient means of
carrying out its mission. By bringing to
the surface cases which had previously
remained underground, the Service will
be in a better position to allocate its
resources. Similarly, although there may
be ways in which certain employers will
utilize aspects of the final rule to their
own advantage, the final rule does
correct a major flaw in the system which
has led to significant abuse,

' (5) Comment: The proposal will not
promote Government efficiency in that it
would result in an unnecessary increase
in filing of visa petitions as currently
many employers and/or employees opt
not to follow through after receiving a
labor certification due to lack of
continued interest or to the availability
of other avenues of immigration.
Furthermore, it will prevent or
discourage concurrent filing of visa
petitions and adjustment of status
applications; result in duplicate filing of
visa petitions when visa numbers
become available for those seeking to
adjust their status prior to the
adjudication of the initial petition;
further complicate an already complex
adjudication process: and add to the
burden of consular officers by requiring
re-examination of “stale” approvals.

Response: Although under the final
rule there may be a slightly higher
percentage of cases in which a petition
is filed after receipt of labor
certification, the impact will probably be
offset by a decrease in the number of
labor certifications sought on a purely
speculative basis. Likewise, the number
of petitions which will be pending at the
time a visa number becomes available
should actually decrease, since
adjudication will have been completed
in the majority of cases before visa
number eligibility is reached.

(6) Comment: The proposal needs
further development and clarification.
Among those areas which should be
addressed are the need for a
“grandfather” clause to cover those who
have already received labor certification
and the need for clarification as to whe!
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is meant by the term “correctly filed
with appropriate documentation”.

Response: Recognizing the need for a
“grandfather” clause, the Service has
included an additional paragraph
relating to labor certifications issued
before the effective date of this rule. It
has also reverted to the established
language of “properly filed” instead of
“correctly filed with appropriate
documentation”, since the two phrases
are basically synonomous and “properly
filed” is utilized elsewhere in the
section.

In accordance with 5 U.S.C. 805(b), the
Commissioner of Immigration and
Naturalization certifies that this rule
does not have significant economic
impact on a substantial number of small
entities.

This rule is not a major rule within the
definition of section 1(b) of E.O. 12291.

List of Subjects in 8 CFR Part 204

Administrative practice and
procedure, Aliens, Petitions.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 204—PETITION TO CLASSIFY
ALIEN AS IMMEDIATE RELATIVE OF A
UNITED STATES CITIZEN OR AS A
PREFERENCE IMMIGRANT

1. The authority citation for Part 204
continues to read as follows:

Authority: Secs. 103, 204, and 212 of the
Immigration and Nationality Act, as amended
(8U.S.C. 1103, 1124 and 1182).

2.In § 204.1, paragraph (d)(2) is
revised to read as follows:

§204.1 Petition.
. . * - *

(d) AN

(2) Filing date.—(i) Labor certification
issued on or after May 21, 1986. In the
case of a third or sixth preference
petition (except for an occupation listed
in Schedule A), the filing date of the
petition within the meaning of section
203(c) of the Act will be the date the
application for labor certification
was accepted by an office within
the employment service system of
the Department of Labor, provided
the petition is filed with a Service office
within 60 calendar days of the date of
the approval of the labor certification. If
the petition is filed after that time, the
filing date will be the date the petition is
properly filed at a Service office. In the
tase of a third or sixth preference
Petition for an occupation listed in
Schedule A, the filing date of the
Petition will be the date it was properly
filed at the Service office. If a petition
must be returned to the petitioner for

more information, and additional 60
calendar days will be allowed to refile
the petition. If the petition is not within
60 calendar days, the subsequent filing
date will become the new priority date.
This policy applies to petitions
supported by both individual and
Schedule A labor certifications.

(ii) Labor certification issued prior to
May 21, 1986. In the case of a
third or sixth preference petition
(except for an occupation listed in
Schedule A), the filing date of
the petition within the meaning of
section 203(c) of the Act will be the date
the request for the certification was
accepted for processing by any office
within the employment service system
of the Department of Labor. In the case
of a third or sixth preference petition for
an occupation listed in schedule A, the
filing date of the petition will be the date
it was properly filed with the
appropriate Service office.

Dated: May 13, 1988.
Richard E. Norton,
Associate Commissioner, Examinations,
Immigration and Naturalization Service.
[FR Doc. 86-11441 Filed 5-20-86; 8: 45 am)|
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 86-NM-117-AD; Amdt. 39-
5318]

Airworthiness Directives, Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adds a new
airworthiness directive (AD), applicable
to certain Boeing Model 747 series
airplanes, which requires a one-time
inspection and, if necessary, the
replacement of certain engine thrust
control cables. This AD is prompted by
several recent reports of thrust control
cable corrosion and breakage at the
wing to fuselage pressure seal. In one
case, one engine auto-accelerated to
beyond the thrust setting of the other
engines, due to a broken cable, turning
the airplane off the runway, due to
asymmetric thrust. Uncommanded
thrust, increase or decrease, could
adversely affect the controllability of

‘the airplane.

DATE: Effective June 9, 1986,

ADDRESSES: The service bulletin
specified in this AD may be otained
upon request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124. This
document may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington. or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Kanji K. Patel, Propulsion Branch,
ANM-1408S; telephone (206) 431-2973.
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: The
Boeing Company has received several
reports of asymmetrical thrust due to
broken engine thrust control cables. In
one case, it was reported that, upon
advancing the thrust levers for initial
takeoff roll, one engine auto-accelerated
to beyond the thrust setting of the other
engines due to a broken cable, turning
the airplane off the runway, due to
asymmetric thrust. Investigation
revealed a broken T1B-3 thrust control
cable, due to corrosion at the pressure
seal location. Additionally, a
maintenance inspection on several other
airplanes revealed heavy corrosion,
multiple strand breakage, and missing
and misaligned pressure seals at the
wing to fuselage seal location,

Depending on which thrust control
cable breaks, the imbalance preload on
the cable loop could cause .
uncommanded thrust reduction or thrust
increase for the affected engine.
Uncommanded thrust, increase or
decrease, could adversely affect the
controllability of the airplane.

Boeing issued Alert Service Bulletin
747-76A2065, dated February 28, 1986,
which describes a one-time inspection of
all engine thrust control cables at the
wing to fuselage pressure seals. The
inspection of cables is to detect
corrosion and broken cable strands,
through the full range of throttle lever
movement. Cables with broken strands
or corrosion must be replaced with new
cables.

Since this condition is likely to exist
or develop on other airplanes of this
type design, an airworthiness directive
(AD) is being issued to require
inspection within 10 days after the
effective date, and replacement, il
necessary, of engine thrust control
cables, in accordance with Boeing Alert
Service Bulletin 747-76A2065, dated
February 28, 19886.
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This AD requires operators to report
the results of inspections, and the time
intervals between inspections, to the
FAA. From this data, the FAA will
determine if further rulemaking is
necessary. Information collection
requirements contained in this
regulation have been approved by the
Office of Management and Budget under
the provisions of the Paperwork
Reduction Act of 1980 (Pub. L. 96-511)
and have been assigned OMB Control
Number 2120-0056.

Further, since a situation exists that
requires immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable, and that good cause
exists for making this amendment
effective in less than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not major under Executive Order
12291. It is impracticable for the agency
to follow the procedures of Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in the aircraft. It has
been further determined that this
document involves an emergency
regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant/major regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
{(otherwise, an evaluation or analysis is
not required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends Section 39.13 of Part 39 of the
Federal Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89,

2. By adding the following new
airworthiness directive:

Boeing: Applies to all Model 747 series
airplanes, line number 1 through 607,
certificated in any category. To prevent
failure of the engine thrust control cable
and loss of control of an engine,
accomplish the following:

A. Within the next 10 days after the
effective date of this AD, unless
accomplished within the last 3,000 hours,
inspect and, if necessary, replace the engine

thrust control cables in accordance with
Boeing Alert Service Bulletin 747-76A2065,
dated February 28, 1986, or later FAA-
approved revision.

B. Inspections and replacement of thrust
control cables accomplished in accordance
with Boeing Service Letter 747-SL-76-15-A,
dated December 19, 1985, are considered
equivalent to accomplishing the procedures
required by paragraph A, above, except that
corroded cables, with or without broken
strands, must also be replaced.

C. Report results of inspections and the
time intervals between the inspections to the
FAA, Northwest Mountain Region, Seattle
Aircraft Certification Office, Propulsion
Branch, Attention: Mr. Kanji K. Patel, ANM-
1408, 17900 Pacific Highway South, C-68968,
Seattle, Washington 98168; telephone (206)
431-2973.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of inspections and/or
modifications required by this AD.

All persons affected by this directive
who have not already received the
appropriate service bulletin from the
manufacturer may obtain copies upon
request to the Boeing Commercial
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124. This
document may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective June 9,
1986,

Issued in Seattle, Washington, on May 14,
1986.

David E. Jones,

Acting Director, Northwest Mountain Region,
[FR Doc. 86-11360 Filed 5-20-86; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-CE-4-AD; Amendment 39~
5313]

Airworthiness Directives; British
Aerospace Jetstream Model 3101
(includes Model 3100) Airplanes

AGENCY: Federal Aviation
Administration (FFA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD), AD
85-19-08 applicable to British Aerospace
Jetstream Model 3101 (includes Model
3100) airplanes and codifies the

corresponding Priority Letter AD issued
September 26, 1985, into the Federal
Register. This AD requires inspection
and repair of the forward wing to
fuselage attachment fitting pin (spigot)
and bushing. The AD is prompted by a
report from an operator that the spigot
became disengaged from the spigot
housing on a BAe 3100 airplane. If left
uncorrected, this disengagement could
result in loss of control of the airplane.

DATES: Effective Date: May 26, 1986, to
all persons except those to whom it has
already been made effective by Priorily
Letter AD from the FAA issued
September 26, 1985.

Compliance: As prescribed in the
body of the AD.

FOR FURTHER INFORMATION CONTACT:
Mr. John Varoli, AEU-100, Brussels
Certification Office, Europe, Africa, and
Middle East Office, c/o American
Embassy, 1000 Brussels, Belgium;
Telephone 513.38.30, extension 2710, or
Mr. John Dow, ACE-109, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
Telephone (816) 374-6932.

SUPPLEMENTARY INFORMATION: The FAA
issued AD 85-19-08 via priority letter on
September 26, 1985, because of a
reported finding of a disengaged wing to
fuselage attachment pin Part No.
13781B7 on a British Aerospace Model
3100 airplane. It was determined that if
the pin became disengaged, loss of
integrity of the wing front spar could
occur and the result would be loss of
control. The FAA determined that this is
an unsafe condition that may exist in
other airplanes of the same type design,
thereby necessitating the AD. It was
also determined that an emergency
condition existed, that immediate
corresponding action was required, and
that notice and public procedure thercon
was impractical and contrary to the
public interest. Accordingly, the FAA
notified all known registered owners of
the affected airplanes by priority letter
AD issued September 26, 1985. The AD
became effective immediately as to
these individuals upon receipt of that
letter and is identified as AD 85-19-08.
Since the unsafe condition described
therein may still exist on other British
Aerospace Model 3101 (includes 3100)
airplanes, the AD is being published in
the Federal Register as an amendment!
to Part 39 of the Federal Aviation
Regulations (14 CFR Part 39) to make i!
effective to all persons who did not
receive the priority letter notification.
Because a situation still exists that
requires the immediate adoption of this
regulation it is found that notice and
public procedure hereon are
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impracticable and contrary to the public
interest, and good cause exists for
making this amendment effective in less
than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not major under section 8 of
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
‘nvolve a significant regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket at the location under the caption
"ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 89.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423:
19 U.S.C. 106(g) (Revised, Pub. L. 97449,
Janvary 12, 1983); and 14 CFR 11.89.

2. By adding the following new AD:

British- Aerospace: Applies to Model 3101
(includes Model 3100) airplanes (serial
numbers 601 through 666) certificated in’
any caltegory.

Compliance: Required within seven days
after receipt of this AD unless already
sccomplished.

To prevent the possibility of wing droop
development and structural dammage to the
forward wing spar fuselage attachment and
resulting loss of control of the airplane,
accomplish the following: '

[a) Remove wing-to-fuselage fairing panels
numbers F19 and F20.

(b] Using as a reference BAe Model 3100
llustrated Parts Catalog, Chapter 57-00-00
Figure 3 wing installation and using a
Suitable light source, visually inspect and
fepair as required item number 210 spigot
[pin) Part No. 13781B7 (LH and RH), in
iccordance with the following criteria:

(i) If no gap exists between the spigot

ange and the fuselage post, and if the

locking bolt, washer and nut (items 205, 200

and 195 respectively) securing the spigot are
in position and secure, install panel number
F19 and F20 and return the airplane to
service,

(ii) If little or no gap exists between the
spigot flange and the fuselage post, and if the
locking bolt, washer and nut are not secure,
prior to further flight accomplish the
following:

(A) Remove the loading from the wing to
the fuselage joint and push the spigot (pin)
into the spigot housing, and

(B) Install the locking bolt (Part No. A102-
18D) with the head forward, the nut (Part No.
A126 D66) and the washer (Part No. SP124D).
Replace panels F19 and F20 and return the
airplane to service.

(C) If the locking bolt (Part No. A102-18D)
cannot be installed without rotation of the
spigot, prior to further flight accomplish the
repair procedures described in paragraph (c)
of this AD.

(iii) If a large gap exists between the spigot
flange and the fuselage post which results in
loss of engagement with the spigot housing
plate (item 215 LH and 220 RH), prior to
further flight accomplish the repair
procedures described in paragraph (c) of this
AD.

(iv) If other structural deformation or
damage is observed relating to improper
spigot installation, prior to further flight
obtain and accomplish the repair procedures
in accordance with paragraph (c) of this AD.

(v) If the fuselage vertical post outboard
bushing is found to be displaced, prior to
further flight repair in accordance with the
instructions in Figure 1 of the British
Aerospace Service Bulletin No. 57-A-JA
840917 dated January 25, 1985.

(c) Alternate methods of compliance and
repair procedure may be used if approved by
either the Manager of the FAA Brussels
Aircraft Certification Office, FAA, AEU-100,
c/o American Embassy, 1000 Brussels,
Belgium, or the Manager of the Small Aircraft
Certification Division, FAA, Central Region,
ACE-100, 601 East 12th Street, Kansas City,
Missouri 64108,

(d) Report, in writing, all defects found to
the Manager, Small Aircraft Certification
Division, FAA, Central Region, within 48
hours of the inspection. (Reporting approved
by the Office of Management and Budget
under OMB No. 2120-0056.)

This amendment becomes effective
May 26, 1986, as to all. persons except
those persons to whom it was made
immediately effective by Priority Letter
AD 85-19-08, issued September 26, 1985,
which contained this amendment.

Issued in Kansas City, Missouri, on May 9,
1986,

Edwin S. Harris,
Director, Central Region. -

[FR Doc. 86-11353 Filed 5-20-86; 8:45 am)|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 86-CE-10-AD; Amdt. 39-5316]

Airworthiness Directives; Cessna
Model T303 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD) AD
86-01-01R1, applicable to Cessna Model
T303 airplanes and codifies the
corresponding priority letter AD's dated
January 2, 1986, and January 17, 1988,
into the Federal Register. This AD
removes approval for flight into known
icing conditions for those Model T303
airplanes with icing flight approval. It
also adds additional information to the
emergency procedures section of the
Pilot's Operating Handbook and FAA
Approved Airplane Flight Manual to aid
in the event of an inadvertent icing
encounter.

DATES: Effective Date: May 28, 19886, to
all persons except those to whom it has
already been made effective by priority
letter AD's from the FAA dated January
2, 1986, and January 17, 1986.

Compliance: As indicated in the body
of the AD.

ADDRESSES: A copy of information
pertaining to the AD is contained in the
Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT:
Mr. Bennett L. Sorensen, Aerospace
Engineer, Wichita Aircraft Certification
Office, FAA, Central Region, ACE-
160W, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas
67209; Telephone (316) 946-4433.
SUPPLEMENTARY INFORMATION: There
have been several reported occurrences
in Cessna Model T303 airplanes of
rudder/rudder pedal oscillations, pitch
oscillations and uncommanded nose
down pitch changes when conducting
flight in icing conditions. The
uncommanded nose down pitch changes
may result in loss of control of the
airplane.

The FAA determined that this is an
unsafe condition that may exist in other
airplanes of the same type design,
thereby necessitating the AD. It was
also determined that an emergency
condition existed, that immediate
corresponding action was required and
that notice and public procedure thereon
was impractical and contrary to the
public interest. Accordingly, the FAA
notified all known registered owners of
the airplanes affected by this AD by
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priority letters dated January 2, 1986,
and January 17, 1986. The AD became
effective immediately as to these
individuals upon receipt of those letters
and is identified as AD 86-01-01 and 86~
01-01R1.

Notwithstanding the operating rules,
this AD removes approval for flight into
known icing conditions for those
airplanes with icing flight approval. In
addition, for all airplanes, with or
without icing approval, this AD adds to
the emergency procedures section of the
Pilot's Operating Handbook and FAA
Approved Airplane Flight Manual
additional information to help avoid or
reduce the effects of this condition in the
event of an inadvertent icing encounter.
AD 86-01-01 stated that “flight into
known or forecast icing conditions is
prohibited." AD 86-01-01R1 relaxed the
statement to “flight into known icing
conditions is prohibited." Since the AD
included adequate procedures for
handling inadvertent icing encounters
the original AD was considered an
unnecessary burden on operators of the
T303 airplanes. Since the unsafe
condition described herein may still
exist of other Cessna Model T303
airplanes, AD 86-01-01R1 is hereby
published in the Federal Register as an
amendment to Part 39 of the Federal
Aviation Regulations (14 CFR Part 39) to
make it effective as to all persons who
did not receive the priority letter
notification. Because a situation still
exists that requires the immediate
adoption of this regulation, it is found
that notice and public procedure hereon
are impracticable and contrary to the
public interest, and good cause exists
for making this amendment effective in
less than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
section 8 of Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1879). If this
action is subsequently determined to
involve a significant regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket at the location under the caption
“ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administratien
amends § 39.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised, Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new AD:

Cessna: Applies to Model T303 airplanes (all
serial numbers) certificated in any
category.

Compliance: Required as indicated, unless
previously accomplished.

To prevent hazardous flight characteristics
due to accumulations of ice at the
unprotected junctures of the horizontal and
vertical tail, accomplish the following:

(&) Prior to further flight on those airplanes
approved for flight into icing conditions:

(1) Fabricate and install on the instrument
panel in clear view of the pilot the following
placard using letters of a minimum of 0.10
inch in height; “FLICHT INTO KNOWN
ICING PROHIBITED." :

(2) Revise the Pilot's Operating Handbook
and FAA Approved Airplane Flight Manual
Supplement “Known Icing Equipment,”
Section 2, Limitations, by deleting the first
paragraph and replacing with the sentence:
“Flight into known icing conditions is
prohibited.”

(3) Cover the airplane operating placard
statement, "“This airplane is approved for
flight into icing conditions if the proper
optional equipment is installed and
operational” with opaqgue tape.

(4) Operate the airplane in accordance with
the above limitations.

(b) Prior to further flight on all airplanes
with or without approval for flight into icing
conditions, revise the Pilot's Operating
Handbook and FAA Approved Airplane
Flight Manual, section 3, Emergency
Procedures “Icing—Inadvertent Encounter” to
add the following information in addition to
the current published inadvertent icing
encounter procedures:

{1) "A small amount (%" to %" thickness)
of ice on the unprotected junctures of the
horizontal and vertical tail may disturb the
airflow in such a way as to cause rudder/
rudder pedal oscillations, pitch oscillations
and possibly an uncommanded nose down
pitch change requiring a higher than normal
pull force to counteract. This phenomenon
varies with certain combinations of airspeed,
power setting, flap deflections, sideslips and
type of icing conditions.

(2) If this condition is encountered the
following action will reduce or eliminate the
rudder oscillation and/or pitch change.

(i) Reducing airspeed ( by either
establishing a climb or reducing power) will
reduce or eliminate the condition.

(ii) Reducing power will reduce or
eliminate the condition at any given airspeed.

(iii) Reducing flap deflection will reduce or
eliminate the condition at any given airspeed.

(iv) Reducing sideslip (improving
coordination) will reduce the tendency for the
condition to develop." :

(c) The Pilot's Operating Handbook and
FAA Approved Airplane Flight Manual
revision requirements of paragraphs (a)(2)
and (b) of this AD may be accomplished by
inserting a copy of this AD in the Pilot's
Operating Handbook and FAA Approved
Airplane Flight Manual. For additional
information see Cessna Owner Advisory
SNL85-80A, dated December 23, 1985.

(d) The requirements of Paragraph (a), (b},
and (c) of this AD may be accomplished by
the holder of a pilot certificate issued under
Part 81 of the Federal Aviation Regulations
(FARs) on any airplane owned or operated by
him. The person accomplishing these actions
must make the appropriate aircraft
maintenance record entry as prescribed by
FAR 91.173.

(e) An equivalent method of compliance
with this AD, if used, must be approved by
the manager, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent, Wichita, Kansas 67209.

All persons affected by this directive may
obtain copies of the document referred to
herein upon request to the Cessna Aircraft
Company, Customer Services, Post Office
Box 1521, Wichita, Kansas 87201 or the FAA,
Office of the Regional Counsel, Room 1558,
601 East 12th Street, Kansas City, Missouri
64106.

This amendment becomes effective on
May 28, 1986, to all persons except those
persons to whom it has already been
made effective by priority letter from the
FAA dated January 2, 1986, or January
17, 1986, and is identified as AD 86-01-
01R1.

Issued in Kansas City, Missouri, on May 15,
1986,

Edwin S. Harris,

Director, Central Region.

[FR Doc. 86-11349 Filed 5-20-86; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 86-CE~08-AD Amdt. 39-5315]

Airworthiness Directives; Fairchild
(Swearingen) Models SA226 and
SA227 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to Fairchild (Swearingen)
Models SA226 and SA227 airplanes
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which requires removal of the present
elevator gust lock belt, This AD'is ~
prompted by seven reports of elevator
gust engagements on affected airplanes,
during taxi or in flight, without warning
to the pilot. This action will prevent
inadvertent gust lock engagement which
could result In loss of control of the
airplane,

DATES: Effective Date: May 28, 1986

Compliance: As prescribed in the

body of the AD.
ADDRESSES: Fairchild Aircraft
Corporation Service Bulletins (S/B) 226
27-041 revised February 18, 1986, and
27-27-0186 revised February 18, 1988,
applicable to this AD may be obtained
from Fairchild Aircraft Corporation, Post
Office Box 32486, San Antonio, Texas
76284; Telephone (512) 824-9421. A copy
of this information is also contained in
the Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 641086,
FOR FURTHER INFORMATION CONTACT:
Michelle Corning, (817) 877-2239,
Airplane Certification Branch, ASW-
150, Southwest Region, FAA, Post Office
Box 1689, Fort Worth, Texas 76101.
SUPPLEMENTARY INFORMATION: This AD
is prompted by seven reports of in-flight
and ground engagements of the elevator
gust lock on Fairchild Models SA226 and
SA227 airplanes. The FAA has reviewed
the design and installation of the
elevator gust lock system on these

model airplanes and the significant use
of the airplanes as regional commuters
in all types of weather conditions. Since
the gust lock plunger assembly is
exposed to the environment, the plunger
assembly is subject to freezing or
corrosion. This condition fails to give

the pilot any warning that the lock may
be stuck in an intermediate engage
position, which may result in the lock
engaging in flight. Inspection or
lubrication of the elevator gust lock
plunger is extremely difficult due to it's
location. The manufacturer has also
reviewed the service experience and
system design of the control gust lock
and issued service bulletins that provide
for an alternate elevator control gust
lock. Should the current elevator gust
lock system components remain on the
dirplane, the elevator control lock may
inadvertently engage in flight which
could result in loss of control of the
airplane,

Since the FAA has determined that

the unsafe condition described herein is
ikely to exist or develop in other
airplanes of the same type design, an

AD is being issued requiring the removal
of the elevator gust lock components

@nd the installation of an alternate gust
lock belt on Fairchild Models SA226 and

SA227 airplanes. Because an emergency
condition exists that requires the
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impractical and
contrary to the public interest, and good
cause exists for making this amendment
effective in less than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not major under section 8 of
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket under the caption “ADDRESSES”

, at the location identified.

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new AD:

Fairchild: Applies to Models SA226 and
SA227 airplanes (Serial Numbers (S/N)
SA226-T, S/N T201 through T275, T277
through T291; SA226-T(B), S/N T(B)278,
T(B)292 through T(B)417; SA226-AT, S/N
AT001 through AT074; SA226-TC, S/N
TC201 through TC419; SA227-TT, S/N
TT421 through TT555; SA227-AT, S/N
AT423 through AT631B; SA227-AC, S/N
AC406, AC415, AC416, and AC420
through AC632) airplanes certificated in
any category.

Compliance: Required within the next 200
hours time-in-service or the next 30 calender
days, which ever comes first, after the
effective date of this AD, unless already
accomplished.

To prevent the elevator gust lock from
engaging in flight, accomplish the following:

(a) Remove the elevator gust lock system
components and install the alternate elevator
gust lock and associated hardware in
accordance with the instructions in Fairchild
Aircraft Corporation Service Bulletin (S/B)
226-27-041 revised February 18, 1986, for the
SA226 airplane models, or S/B 227-27-016
revised February 18, 1986, for the SA227
airplane models.

(b) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(¢} An eguivalent means of compliance
may be used if approved by the Manager of
the-Airplane Certification Branch, ASW-150,
Southwest Regional Office, FAA, Fort Worth,
Texas 76101: Telephone (817) 877-2070.

All persons affected by this directive
may obtain copies of the document(s)
referred to herein upon request to
Fairchild Aircraft Corporation, Post
Office Box 32486, San Antonio, Texas
78284, or FAA, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64108.

This Amendment becomes effective
on May 28, 1986.

Issued in Kansas City, Missouri, on May 13,
19886.

Edwin S. Harris,

Director, Central Region.

[FR Doc. 86-11350 Filed 5-20-86; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-NM-115-AD; Amdt. 39-
5319]

Airworthiness Directives; McDonnell
Douglas Model DC-9, MD-80, and C-9
(Military) Series Airplanes, Fuselage
Numbers 1 Through 1265

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires a one-time visual inspection of
the emergency engine fire shutoff switch
cams for proper installation position,
and to reposition the cams, if necessary,
on McDonnell Douglas Model DC-9,
MD-80, and C-8 (Military) series
airplanes. This AD is prompted by a
report from an operator of an instance of
inability to discharge the engine firex
bottles after an engine fire indication
due to the fire shutoff switch cams
having been installed 180 degrees out of
position. This AD is necessary to
prevent inability to discharge the fire
extinguishing agent in the event of an
engine fire, which could result in an
uncontrollable engine fire.

DATE: Effective June 9, 1986.




18576

Federal Register / Vol. 51, No. 98 / Wednesday, May 21, 1986 / Rules and Regulations

Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.

ADDRESSES: The applicable service
information may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
Publications and Training, C1-750 (54—
60). This information may be examined
at the FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or at 4344 Donald
Douglas Drive, Long Beach, California.
FOR FURTHER INFORMATION CONTACT:
Mr. Ken Izumikawa, Aerospace
Engineer, Propulsion Branch, ANM-
140L, FAA, Northwest Mountain Region,
Los Angeles Aircraft Certification
Office, 4344 Donald Douglas Drive, Long
Beach, California 90808; telephone (213)
514-6327.

SUPPLEMENTARY INFORMATION: One
operator has reported an instance of
inability to discharge the emergency
engine firex bottles after an engine fire
indication. Investigation revealed that
the fire shutoff switch cams were
incorrectly installed 180 degrees out of
position. The cams should be positioned
outboard as shown in the Maintenance
Manual and not inboard as shown in the
lllustrated Parts Catalog. The Illustrated
Parts Catalog will be revised by
McDonnell Douglas Corporation by July
1, 1986. A one-time inspection of the fire
shutoff switch cams will determine
whether cams are installed properly.
Repositioning, if necessary, will
eliminate inability to discharge the fire
extinguishing agent in the event of an
engine fire which could result in an
uncontrollable engine fire.

McDonnell Douglas Corporation Alert
Service Bulletin A76-43, dated April 14,
1986, has been issued to provide
operators with instructions to inspect
the fire shutoff switch cams and to
reposition the cams, if necessary.

Since this situation is likely to exist or
develop on other airplanes of the same
type design, this AD requires that the
emergency engine fire shutoff switch
cams be inspected for proper
installation position and repositioned if
necessary, in accordance with
McDonnell Douglas Alert Service
Bulletin A76-43, dated April 14, 1986, or
later FAA-approved revisions,

Further, since a situation exists that
requires immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days.

The Federal Aviation Administration
has determined that this regulation is an

emergency regulation that is not
considered to be major under Executive
Order 12291. It is impracticable for the
agency to follow the procedures of
Order 12291 with respect to this rule
since the rule must be issued
immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves
an emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Fedeal Aviation Administration
amends § 39.13 of Part 39 of the federal
Aviation Regulation as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new AD:

McDonnell Douglas: Applies to McDonnell
Douglas Model DC-8, MD-80, and C-9
(Military) series airplanes, certificated in
any category. Compliance required as
indicated, unless previously
accomplished.

To prevent inability to discharge the
emergency engine fire extinguishing agent
when necessary, accomplish the following:

A. Within 30 calendar days after the
effective date of this Airworthiness Directive,
conduct a one time visual inspection of the
emergency engine fire shutoff switch cams for
proper installation position, and reposition
the cams, if necessary, in accordance with
McDonnell Douglas Corporation Alert
Service Bulletin A76-43, dated April 14, 1986,
or later FAA-approved revisions.

B. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operale airplanes to a base in order to
comply with the inspection or repositioning
requirements of this AD.

C. Alternate means of compliance which
provide an acceptable level of safety may be
used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

D. Upon the request of an operator, an FAA
Maintenance Inspector, subject to prior
approval by the Manager, Los Angeles
Aircraft Certification Office, FAA, Northwest
Mountain Region, may adjust the inspection
times specified in this AD to permit

compliance at an established inspection
period of that operator if the request contains
substantiating data to justify the change for
that operator,

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Director, Publications and Training, C1-
750 (54-60). These documents also may
be examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington or the Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California.

This Amendment becomes effective
June 9, 19886.

Issued in Seattle, Washington, on May 14,
1986.

David E. Jones,

Acting Director, Northwest Mountain Region.
[FR Doc. 86-11361 Filed 5-20-86; 8:45 am|
BILLING CODE 4810-13-M

14 CFR Part 39
[Docket No. 86-CE-11-AD; Amdt. 39-5317]

Airworthiness Directives; United
Instruments, Inc., Altimeters, Part
Numbers 5934, 5934A, 5934M, 5934AM,
5934P, 5934PA, 5934PM, 5934PAM,
5934D, 5934PD, 5934AD, and 5934PAD

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcCTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD) 86-
05-02, applicable to United Instruments,
Inc. Altimeters, Part Number 5934( )
and codifies the corresponding priority
letter AD dated February 28, 1986, into
the Federal Register. This AD is
necessary to detect altimeters which
could display erroneous altitude
information to the pilot. Erroneous
altitude information could lead to a
landing accident or result in the loss of
an aircraft. This AD requires immediate
check of the adjustment knob system on
installed altimeters to determine if the
altitude indication pointers become
disengaged with a slight pull on the
knob and the return of all affected
altimeters to United Instruments for
rework,

DATES: Effective Date: May 28, 1986 (0
all persons except those to whom it has
already been made effective by priority
letter AD from the FAA dated February
28, 1986.
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Compliance: As indicated in the body
of the AD,

ADDRESSES: United Instruments Service
Bulletin (S/B) No. 2, dated February 24,
1986, may be ebtained from United
Instruments, Inc., 3625 Comotara
Avenue, Wichita, Kansas 67226. This
information may also be examined at
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri, or FAA
Central Region, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert R. Jackson, Aerospace
Engineer, Wichita Aircraft Certification
Office, ACE-130W, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; Telephone (316)
9464419, -
SUPPLEMENTARY INFORMATION: Reports
have been received stating that upon
adjusting the barometric pressure setting
on United Instruments Part Number
(P/N) Series 5934( ) altimeters, the
adjustment knob became disengaged
from the altitude indication pointers.
This disengagement negates the coupled
gear arrangement between the
adjustment knob, barometric pressure
indicator and the altitude indication
pointers leading to an erroneous display
to the pilot.

The FAA determined that this is an
unsafe condition that could exist in
other altimeters of the same type design.
It was also delermined that an
emergency condition existed, that
immediate corresponding action was
required, and that notice and public
procedure thereon was impractical and
contrary to the public interest.
Accordingly, AD 86-05-02 was issued
February 28, 1986, and was mailed by
priority letter to all U.S. aircraft owners
and operators.

This AD requires an immediate check
of the adjustment knob system to
tetermine if the altitude indication
pointers have become disengaged, If
disengagement is noted, the altimeter
must be removed from service and
returned to United Instruments.
Regardless of the results of this check
this AD alse requires the eventual return
for modification of all affected serial
numbered altimeters to United
[nstruments, Inc., by July 1, 1986.

Since the unsafe condition described
herein may still exist, the AD is being
published in the Federal Register as an
imendment to Section 39.13 of Part 39 of
the Federal Aviation Regulations (14

~

'FR Part 39) to make it effective to all
ersons.

_The FAA has determined that this
egulation is an emergency regulation

that is not considered to be major under
Executive Order 12291, It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise an evaluation is not
required).

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft safety.

Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

1, The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89,

§39.13 [Amended]
2, By adding the following new AD:

United Instruments, Inc.: Applies to altimeter
Part Numbers 5934, 5934A, 5934M,
5934AM, 5934P, 5334PA, 5934PM,
58934PAM, 5934D, 5934PD, 5934AD, and
5934PAD, with the following serial
numbers:

6C461 thru 6C999
7C000 thru 7C999
8C000 thru 8C999
9C000 thru 9Cg89
0D000 thru 0D999
10000 thru 1D999
2D000 thru 2D869

Note: This AD is applicable to pressure
sensitive altimeters that do not have
encoding capabilities. The affeoted altimeters
were manufactured after February 1, 1985.

Compliance: Required as indicated, unless
already accomplished.

To preven! possible erroneous altitude
information from being displayed to the pilot,
accomplish the following:

{a) For all altimeters that are installed in an
aircraft, prior to further flight,

(1) Check each installed altimeter or check
the aircraft's permanent maintenance record
to determine if the altimeter falls within the
Serial Number designations set forth in this
AD. The owner/operator of the aircraft may
make this check.

(2) If, as a result of this check, it is
determined that the altimeter falls within

these designations, check the altimeter by
applying a slight outward pull on the
adjustment knob while turning the knob and
determine that the altitude indication
pointers and the barometric pressure dial
remain synchronized.

(3) The holder of a pilot certificate issued
under Part 61 of the Federal Aviation
Regulation (FAR) may conduct this check on
any airplane owned or operated by him. The
person accomplishing this must make the
appropriate aircraft maintenace record entry
as prescribed by FAR 91.173.

(4) If the altitude pointers do not move
simultaneously with the barometric dial, prior
to further flight remove the altimeter and
return it to United Instruments, Inc., 3625
Comotara Avenue, Wichita, Kansas, 67228,
no later than July 1, 1986. Replacement
altimeters must be serviceable units.

" Note 2: It is recommended but not required
by this AD, that the above check for
synchronized movement be accomplished
each time the altimeter barometric pressure
dial is adjusted.

(b) Regardless of the results of the check
specified in paragraph (a) of this AD, on or
before July 1, 1986, for all affected altimeters
installed in an aircraft, remove the altimeter
and return it to United Instruments, Inc, at
the above address. Replacement altimeters
must be serviceable units.

(c) For all affected altimeters not installed
in an aircraft, prior to further use but no later
than July 1, 1986, return the altimeter to
United Instruments, Inc., at the above,
address, for examination and modification as
required.

(d) For each altimeter returned to United
Instruments, Inc. per the instructions of
paragraphs (a), (b) and (c) above, the
examination and rewark by United
Instruments, Inc. will be identifizd by a
vellow dot approximately ¥% inch (6.4 mm)
diameter on the lower half of the rear case
and the letter “M", aproximately % inch (3.2
mm) in height stamped on the data plate just
before the word “altimeter”. Units that have
been reworked and so marked may be used
as serviceable replacement parts.

{e) Aircraft may be flown in accordance
with Federal Aviation Regulation (FAR)
21.197 to a location where this AD can be
accomplished. Prior to dispatch, set the
altimeter to field elevation and do not reset in
flight.

(f) An equivalent method of compliance
with this AD, if used, must be approved by
the Manager, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas, 67209.

United Instruments Service Bulletin No. 2,
dated February 24, 1886, pertains to the
subject of this AD. A

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to
United Instruments, Inc., 3625 Comotara
Avenue, Wichita, Kansas, 67226, or
FAA, Office of the Regional Counsel,
Room 1558, 601 East 12th Street, Kansas
City, Missouri 64106.

This amendment becomes effective on
May 28, 1986, to all persons except those
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to whom it has already been made
effective by priority letter AD from the
FAA dated February 28, 1986, and is
identified as AD 86-05-02.

Issued in Kansas City, Missouri, on May 13,
1986.
Edwin S. Harris,
Director, Central Region.
[FR Doc. 86-11351 Filed 5-20-86: 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 86-AS0-4]

Alteration of Transition Area,
LaGrange, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment increases
the size of the LaGrange, Georgia,
transition area to accommodate a new
instrument approach procedure which
has been developed to serve Callaway
Airport. This action will lower the base
of controlled airspace, southeast of the
airport, from 1,200 to 700 feet above the
surface. This additional controlled
airspace is required for protection of
Instrument Flight Rules (IFR)
aeronautical activities.

EFFECTIVE DATE: 0901 UTC, July 3, 1986.

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Supervisor, Airspace
Section, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320; telephone:
(404) 763-7646.

SUPPLEMENTARY INFORMATION:

History

On Wednesday, March 12, 1986, the
FAA proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to altering the LaGrange,
Georgia, transition area by designating
additional controlled airspace southeast
of Callaway Airport. This airspace is
required to support IFR aeronautical
activities in the LaGrange area (51 FR
8510). Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. This amendment is the
same as that proposed in the notice.
Section 71.181 of Part 71 of the Federal
Aviation Regulations was republished in
FAA Handbook 7400.6B dated January 2,
1986.

The Rule

This amendment to Part 71 of the

Federal Aviation Regulations increases
the size of the LaGrange, Georgia,
transition area to accommodate a new
instrument approach procedure.

The FAA has determined that this

proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,

therefore, (1) is not a “major rule” under

Executive Order 12291; (2) is not a
“significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter

that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.
Adoption of the Amendment

PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part71) is
amended, as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a); 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97449, January 12, 1983); 14
CFR 11.69.

2. By amending § 71.181 as follows:
LaGrange, GA—[Revised]

That airspace extending upward from 700
feet above the surface with a 6.5-mile radius
of Callaway Airport (Lat. 33°00'27" N., Long.
85°04'15" W.); within 1.5 miles each side of
the LaGrange VORTAC 110° radial,
extending from the 6.5-mile radius area to the
VORTAC; within 4.5 miles southwest and 6.5
miles northeast of the Callaway Runway 31
localizer southeast course, extending from
the localizer to 12.5 miles southeast of the
outer marker, excluding that portion which
coincides with the Pine Mountain, Georgia,
transition area.

Issued in East Point, Georgia, on May 13,
1986.

Thomas H. Protiva,

Manager, Air Traffic Division, Southern
Region.

[FR Doc. 86-11354 Filed 5-20-86; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-23229; File No. S7-626]

Securities Transactions Exempt from
Transaction Fees

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

CN. TN e suty e A% eyt e G e

SUMMARY: In connection with extending
unlisted trading privileges to over-the-
counter stocks and permitting listed
securities to be concurrently designated
National Market System Securities, the
Commission is amending its rule
governing transaction fees to exempt all
transactions in National Market System
Securities that are traded on an
exchange (on a listed or unlisted trading
privileges basis).

EFFECTIVE DATE: May 6, 1986.

FOR FURTHER INFORMATION CONTACT:
Leland H. Goss, Esq., (202) 272-2827,
Room 5204, Division of Market
Regulation, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549.
SUPPLEMENTARY INFORMATION:
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I. Summary

Section 31 of the Securities Exchange
Act of 1934 (“Act") ! requires that every
national securities exchange pay to the
Commission a fee based on sales of -
securities transacted on that exchange.
In addition, section 31 requires payment
of similar fees from broker-dealers for
over-the-counter (“*OTC") transactions
in listed securities. The Section also
gives the Commission authority to grant
exemptions from the fee requirement.’

“Every national securities exchange shall
pay to the Commission on or before March 15
of each calendar year a fee in an amount
equal to one three-hundredths of 1 per
centum of the aggregate dollar amount of the
sales of securities (other than bonds,
debentures, and other evidences of
indebtedness) transacted on such national
securities exchange during each preceding
calendar year to which this section applies.
Every registered broker and dealer shall pay
to the Commission on or before March 15 of
each calendar year a fee in an amount equal
to one three-hundredths of 1 per centum of
the aggregate dollar amount of the sales of
securities registered on a national securities
exchange (other than bonds, debentures, and
other evidences of indebtedness) transacted
by such broker or dealer otherwise than on
such an exchange during each preceding
calendar year; Provided, however, that no
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1 15 U.S.C. 78a et seq., as amended.
2 The text of Section 31, as amended. is:
3 [d.
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payment shall be required for any calendar
vear in which such payment would be less
than one hundred dollars. The Commission,
by rule, may exempt any sale of securities or
any class of sales of securities from any fee
imposed by this section, if the Commission
finds that such exemption is consistent with
the public interest, the equal regulation of
markets and brokers and dealers, and the
development of a national market system."

On September 16, 1985, the
Commission issued two releases that
incidentally could subject transactions
in certain OTC securities designated as
National Market System (“NMS”)
Securities * to section 31 fees for the first
time. First, the Commission has
announced the terms and conditions for
exchanges to commence trading NMS
Securities on an unlisted trading '
privileges (“UTP") basis beginning
January 1, 1986.5% Second, the
Commission has adopted amendments
to the NMS Securities Rule to allow
listed securities that are not reported in
the consolidated transaction reporting
system to be designated as NMS
Securities beginning October 1, 1985.8
Although OTC securities are not now
generally subject to Section 31 fees,
transactions in either listed NMS
Securities or NMS Securities admitted to
UTP would be subject to the section's
fee requirement, whether effected on an
exchange or in the OTC market.?

On January 10, 1986, the Commission
issued'a release (“Release”)® seeking

‘Rule 11Aa2-1 under the Act (17 CFR 240.11Aa2~
1) ("NMS Securities Rule") sets forth the criteria
and procedures by which certain OTC securities are
designated ag NMS Securities. See Securities
Exchange Act Release No, 21583 [December 18,
1984), 50 FR 730 (*"NMS Amendments Release");
Securities Exchange Act Release No. 17549
{February 17, 1981), 46 FR 13992 ("NMS Adoption
Release”). The primary effect of designation as an
NMS Security is that the security is subject to last
$dle reporting and confirmation requirements
similar to those applicable to exchange traded
securities. Transaction reports are collected and
disseminated through the NASD's NASDAQ system
pursuant 1o an effective transaction reporting plan
tered by the NASD. These securities and
curities included in the consolidated
ion reporting system are "reported
securities.” See 17 CFR 240.11Aa3-1(a)(4).
"Securities Exchange Act Release No. 22412
Stptember 18, 1885), 50 FR 38640 ("OTC/UTP
elease"),

*Securities Exchange Act Release No. 22413
S:';'_hzrnber 16, 1985}, 50 FR 38515 (“OTC/Listed

MS Securities Release”). Al present, transactions
" these securities are subject to payment of Section
! fees. Becauge the great majority of the trading of
| curities accurs OTC, the Commission
“ieves it is simplest and most equitable to exempt
olh exchanges and OTC market makers from

l(.'.mn 31 fees on transactions in these securities at
€ current time,

' See also Section 12(f)(6) of the Act, 15 U.S.C. 781
"llf(tnle 31-1 under Act. 17 CFR 240.31-1.
,!'\”) Securities Exchange Act Release No. 22787
Anuary 10, 1986}, 51 FR 2521 ("Release"),

Irans;

public comment on a proposed
temporary amendment to Rule 31-1 to
exempt transactions in NMS Securities
traded on an exchange on a listed or
UTP basis. The Commission received no
comments in response to the Release
and has determined to adopt the
proposed temporary amendment to Rule
31-1.

II. Discussion

Because section 31 requires every
national securities exchange to pay a fee
calculated on the dollar amount of
“sales of securities . . . transacted on
such [exchange]," exchanges would pay
fees on NMS Securities traded on that
exchange pursuant to a grant of UTP.
Furthermore, because section 12(f)(6) of
the Act? deems any security admitted to
UTP on a national securities exchange
to be “registered” within the meaning of
the Act, broker-dealers trading such
securities in the OTC market would also
have to pay section 31 fees,!° Similarly,
section 31 would also cover transactions
in listed securities concurrently
designated as NMS Securities after
January 1, 1986. Therefore, once trading
in these securities begins in multiple
markets, all transactions in such NMS
Securities, both on an exchange and
OTC, would be subject to payment of
section 31 fees.

The commencement of OTC/UTP
trading and exchange traded NMS
Securities raises the issue of the
appropriateness of payment of section
31 fees on what are essentially OTC
securities.!! The Commission believes it
should exempt from the application of
section 31 the limited group of NMS
Securities subject to UTP or concurrent
exchange trading. Absent this
exemption, the application of section 31
would depend entirely on exchange
decisions on whether to obtain UTP,
Once an exchange made such a
decision, not only the exchanges but all
OTC participants who trade the affected
NMS Securities would automatically be
subject to section 31 fees, even if there
was little or no actual exchange trading.
This is particularly a concern during the
start-up period for exchange UTP in
NMS Securities, where the number of
NMS Securities subject to UTP will be
limited and the Commission cannot
predict that there will be substantial

*15US.C. 781,

19 See also 17 CFR 240.31-1,

1 Although listed securities concurrently
designated NMS technically may resemble any
other listed securities which are traded off-board in
the “third market" and are presently covered by
Section 31, the former are predominantly traded in
the OTC market, while the latter trade primarily on
exchanges.

exchange trading. The Commission
considers it preferable to address the
application of section 31 fees to the OTC
market directly, and not through the
automatic application of section 31 as a
resudt of granting UTP to NMS Securities
or the concurrent exchange listing and
NMS designation’of a limited number of
securities.

Accordingly, the Commission has
determined to adopt temporary
amendments to Rule 31-1 that would
exempt from section 31 transactions in
NMS Securities traded on an exchange
on a listed or UTP basis. For the reasons
discussed above, the Commission finds
that these exemptions are consistent
with the public interest, equal regulation
of markets and broker-dealers and the
development of a national market
system, The amendments only affect
transactions in those NMS Securities
that are subject to either UTP or a
concurrent exchange listing. The
amendments will be effective for a
period not to exceed two years to allow
the Commission time to reach a
conclusion regarding the applicability of
section 31 fees to NMS Securities.

I11. Effect on Competition and
Regulatory Flexibility

Section 23(a)(2) of the Act !2 requires
the Commission, in adopting rules under
the Act, to consider anti-competitive
effects of such rules, if any, and to
balance any anti-competitive impact
against the regulatory benefits gained in
terms of furthering the purposes of the
Act. As noted above, the exemption will
apply to both exchange and OTC
transactions in NMS Securities. While
adoption of the exemption means that
transactions in other exchange-traded
securities will be subject to section 31
fees while transactions in exchange-
traded NMS Securities will not, the
Commission believes those securities
will have much different trading
characteristics. In particular, as
indicated above the Commission cannot
predict at this time that there will be
substantial exchange trading in the
subject NMS Securities. The
Commission has examined the

amendment to Rule 31-1 in light of the

standards set forth in section 23(a) and
concludes that adoption of the
amendment will have, at most, a
minimal competitive impact and will not
impose any burden on competition not
necessary or appropriate in furtherance
of the purposes of the Act.

The Commission has prepared a Final

ARegulatory Flexibility Analysis

1215 11.5.C. 78w{a)(2),
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[“FRFA")*? regarding the proposed
amendment to Rule 31-1. The FRFA
notes that the proposed amendment
would exempt from section 31 of the Act
exchanges and broker-dealers engaging
in transactions in NMS Securities
subject to UTP or to concurrent
exchange listing. The FRFA notes that
the principal effect of this exemption
would be lo relieve exchanges and
broker-dealers from payment of fees to
which they otherwise would be subject.
The FRFA states that, in order to
determine the amount of fee owed under
section 31, market participants would
need to separately calculate dollar
volume in NMS Securities and dollar
volume in non-NMS Securities.

A copy of the FRFA may be obtained
by contacting Leland H. Goss, Esq. (202)
272-2827, Division of Market Regulation,
Securities and Exchange Commission,
450 5th Street, NW,, Washington, DC
20549.

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

IV. Statutory Basis and Text of Proposed
Amendments.

The Commission amends Chapter II of
Title 17 of the Code of Federal
Regulations as follows:

PART 240—{AMENDED]

‘1. The authority citation for Part 240 is
amended by adding the following
citation.

Authority: Section 23,48 Stat. 901, as
amended; 15 U.S.C. 78w. * * * § 240.31-1 is
also authorized under section 31, 48 Stat. 904,
as amended (15 U.S.C. 78ee).

2. Section 240.31-1 is amended by
adding new paragraph (f) as follows:
§ 240.31-1 Securities transactions exempt
from transaction fees.

. - . * *

(f) Transactions in National Market
System Securities as defined in
§ 240.11Aa2-1 (Rule 11Aa2-1 under the
Act). The terms and provisions of this
paragraph shall remain effective until
May 6, 1988.

Dated: May 13, 1986.

By the Commission.
John Wheeler,
Secrelary.
|FR Doc. 11406 Filed 5-20-86: 8:25 am|
BILLING CODE 8010-01-M

15 U.S.C. 604,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 330, 331, 332, and 357
[Docket No. 82N-0154]

Labeling of Drug Products for Over-
the-Counter Human Use

Correction

In FR Doc. 86-9720, beginning on page
16258, in the issue of Thursday, May 1,
1986, make the following corrections:

1. On page 16258, first column, fourth
line of “Supplementary Information”,
“exclusivity'’ was misspelled.

2. On the same page, second column,
first complete paragraph, nineteenth
line, after ‘‘policy”’ insert, *‘, FDA
should continue the policy’".

3. On page 16264, third column, third
complete paragraph under “15.”, second
line from the bottom of the paragraph,
“OT" should read "OTC".

BILLING CODE 1505-01-M

21 CFR Part 630
[Docket No. 86N-0113]

Biological Products; Corrections and
Technical Amendments; Correction

AGENCY: Food and Drug Administration.
ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting the
final rule that contained miscellaneous
amendments to its regulations on
biological products (51 FR 15606; April
25, 1986). The current address of the
Office of Biologics Research and Review
was inadvertently omitted in one of the
amendments. This document corrects
that error.

EFFECTIVE DATE: April 25, 1986.

FOR FURTHER INFORMATION CONTACT:
Joseph G. Wilczek, Center for Drugs and
Biologics (HFN-362), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-295-8049.

SUPPLEMENTARY INFORMATION: In FR
Doc. 86-9119 appearing at page 15608 in
the Federal Register of Friday, April 25,
1986, in the second column, amendment
18 is corrrected to read as follows:

§630.5 [Amended]

18. In § 630.5 General requirements, in
the introductory text of paragraph (c) by
changing "Building 294, 9000 Rockville
Pike, Bethesda, MD 20205 to read “8800
Rockville Pike, Bethesda, MD 20892."

Dated: May 15, 1986,
John M. Taylor,
Acting Associate Commissioner fo
Regulatory Affairs. .
[FR Doc. 86-11371 Filed 5-20-86; 8:45 am|
BILLING CODE 4160-01-M

DEPARTMENT OF EDUCATION

Office of Educational Research and
Improvement

34 CFR Parts 768, 769, 770, 771, and
772

Library Services and Construction Act,
State-Administered Program and
Direct Grant Programs for Indian
Tribes and Hawaiian Natives

AGENCY: Department of Education.
ACTION: Final regulations.

sumMMARY: The Secretary amends
regulations governing the State-
Administered Program and the four
direct grant programs under the Library
Services and Construction Act, These
amendments implement statutory
changes contained in Pub. L. 99-159.

EFFECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert Klassen, Director, Public
Library Support Staff, U.S: Department
of Education, 400 Maryland Avenue,
SW., Room 728, Brown Building,
Washington, DC 20202-1730. Telephone!
(202) 254-9664.

SUPPLEMENTARY INFORMATION:
Background ‘

These amendments implement recen!
changes to the Library Services and
Construction Act (LSCA) (20 U.S.C. 35!
et seg.) made by Title III of Pub. L. 99-
159 (Library Services Program) of the
National Science, Engineering, and
Mathematics Authorization Act of 198
The regulations being amended are
those of:

(1) The LSCA Foreign Language
Materials Acquisition Program, which
assists State public libraries and local
public libraries in the acquisition of
foreign language materials; (2) the LSCA
Library Literacy Program, which assisté
State public libraries and local public
libraries in the development of literacy
projects; (3) the LSCA State-
Administered Program, which assists
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States to extend and improve public
library services, construct and renovate
public libraries, and develop and
strengthen interlibrary cooperation and
resource sharing; and (4) the LSCA's
other two direct grant programs;
specifically, the LSCA Basic Grants to
Indian Tribes and Hawaiian Natives
Program and the LSCA Special Projects
Grants to Indian Tribes and Hawaiian
Natives Program, which are intended to
establish or improve public library
services to Indians and Hawaiian
natives. )

The regulations that govern the LSCA
Foreign Language Materials Acquisition
Program (34 CFR Part 768), the LSCA
Library Literacy Program (34 CFR Part
769), the LSCA State-Administered
Program (34 CFR Part 770), the LSCA
Basic Grants to Indian Tribes and
Hawaiian Natives Program (34 CFR Part
771), and the LSCA Special Projects
Grants to Indian Tribes and Hawaiian
Natives Program (34 CFR Part 772), were
published in the Federal Register on
August 16, 1985 (50 FR 33172).

Summary of Regulatory Amendments

The following amendments to the
LSCA Program regulations implement
technical amendments to the LSCA
contained in Title III (Library Services
Program) of Pub. L. 99-159.

(1) Amendment Applicable to the State-
Administered Program and the Four
Direct Grant Programs

Sections 768.4(c), 769.4(c), 770.4(c),
and 771.4(b). The definition of the term
"Act” has been revised to indicate that
the term “means the Library Services
and Construction Act, as amended”,

(2) The Library Services and
Construction Act State-Administered
rogram

(a) Section 770.4(a). In the definition
of the term “long-range program,” the
hrase “except that this program may
'over a period of not less than three nor
ore than five years." and the citation
(20 U.S.C. 351d)" have been deleted.
lhe statutory definition of the term
long-range program”, at section 3(12) of
he LSCA, has been amended by section
01(a) of the Pub. L. 99-159, to read: “a
rogram of not less than three nor more
an five years." Section 3(12) of the
CA now conforms to section 6(d)(1) of
e LSCA.
(b) Section 770.4(c). In accordance
ith section 302(b) of Pub. L. 99-159, the
‘m “Limited English-speaking
roficiency,” has the same meaning
nder this part as the same term defined
section 703(a) of the Bilingual
ducation Act (20 U.S.C. 3223(a)), and

the full text of the definition is no longer
included in the regulations.

(c) Sections 770.24(b)(2)(i) and
770.40(d). These sections have been
amended to reflect section 304 of Pub. L.
99-159. Accordingly, these provisions
now indicate that the sum appropriated
under Title I of the LSCA, excluding the
amounts which must be set aside for
grants to Indian tribes and Hawaiian
natives under Title IV, forms the basis
for the calculation of whether States
must reserve any Title I funds for major
urban resource libraries. Prior to Pub. L.
99-159, States were required in effect to
include the amount withheld for Indian
tribes and Hawaiian natives in the
calculation,

(d) Section 770.43(b). This section is
amended in accordance with section
303(a) of Pub. L. 99-159, which provides
that the reference to “such titles" in
section 8 of the LSCA shall be construed
to mean Titles I, II, and IIL.

Thus, § 770.43(b) of the regulations
now provides that the calculation of the
six percent maximum for purposes of
administrative expenditures is to be
based upon the sum of the amounts
allotted to each State under Titles I, II,
and III.

(e) Section 770.43(c). This section is
amended in accordance with section
303(b) of Pub. L. 99-159 and section 8 of
the LSCA. Section 770.43(c) now
provides that a State agency may spend
funds received under both Titles I and II
for administration. As explained in
paragraph (d) above, the calculation of
the six percent would still be based on
the sum of the amounts allotted under
Titles I, 11, and 111

(3) Amendments to the (A) Library
Services and Construction Act Basic
Grants to Indian Tribes and Hawaiian
Natives Program and (B) the Library
Services and Construction Act Special
Projects Grants to Indian Tribes and
Hawaiian Natives Program

(a) Section 771.4(b). The definition of
the term “Indian tribe" has been revised
to indicate that the term means "an
Indian tribe, band, nation, or other
organized group or community
recognized by the Secretary of the
Interior to be eligible for the special
programs and services provided by the
United States to Indians because of their
status as Indians"”, in accordance with
Section 301(b) of Pub. L. 99-159.

(b) Section 771.4(b)(ii). This portion of
the definition of “Indian tribe” has been
deleted in accordance with the Pub. L.
99-159 deletion of the phrase “as
determined by the Secretary after
consultation with the Secretary of the
Interior.” (Section 301(b)(2)).

(c) Sections 771.1, 771.10(a)(9)(i),
771.20(c)(1), 772.1, 772.10(a)(9)(i),
772.20(c)(3)(i)(A), and 772.31(f)(2)(iv)(A).
These sections have been amended in
accordance with section 305 of Pub. L.
99-159, which adds a new section 406 to
the LSCA. Section 406 provides that
Indian tribes and Indians in California,
Oklahoma, and Alaska are now eligible
to apply for basic grants and special
project grants under Title IV of the
LSCA. The present regulations restricted
the group of eligibles under the Title IV
programs to Hawaiian native
organizations and to Indian tribes
whose applications proposed the
providing of services to Indians living on
or near reservations.

(d) Sections 771,10 and 772.10. These
sections have been amended in
accordance with section 302(a)(2) of
Pub. L. 89-159, which permits Hawaiian
native organizations “to contract to
provide public library services to native
Hawaiians, and to carry out any other
activities authorized under this sentence
by contract.” Prior to Pub. L. 99-159,
pursuant to section 5(d})(2) of the LSCA,
Hawaiian native organizations did not
have the authority to contraét for public
library services.

(e) Sections 771.20(d), 771.40 and
772.41. These sections have been
amended in accordance with section
302(a)(1) of Pub. L. 99-159, which
imposes the LSCA section 402(b)
maintenance-of-effort requirement on
Hawaiian native organizations. Due to
section 302(a)(1) of Pub. L. 99-159, any
Hawaiian native organization
supporting a public library system must
provide an assurance, under § 771.20(d),
that the organization will expend from
Federal, State, and local sources an
amount sufficient to meet the
maintenance-of-effort requirements in
§§771.40 and 772.41. Under the existing
regulations and prior to Pub. L. 99-159,
Hawaiian native organizations were not
required to provide a maintenance-of-
effort assurance under § 771.20(d), nor
were they subject to the maintenance-
of-effort requirements of §§ 771.40 and
772.41.

Waiver of Proposed Rulemaking

In accordance with section
431(b)(2)(A) of the General Education
Provisions Act (20 U.S.C. 1232(b)(2)(A))
and the Administrative Procedure Act (5
U.S.C. 553), it is the practice of the
Department of Education to publish
regulations in proposed form and to
offer interested parties the opportunity
to comment on the proposed regulations.
However, because these new
regulations reflect only statutory
changes and minor technical
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amendments, publication of this
document as a proposed rule for public
comment has been determined to be
unnecessary and contrary to the public
interest under 5 U.S.C. 553(b)(B).

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
Order.

Regulatory Flexibility Act Certification

The Secretary certifies that these
regulations will not have a significant
economic impact on a substantial
number of small entities. These
amendments conform the existing
regulations to new statutory
requirements. The scope of the changes
is limited and will not have a significant
economic impact on the entities affected
by the regulations.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR Part 79.
The objective of the Executive Order is
to foster an intergovernmental
partnership and a strengthened
federalism by relying on processes
developed by State and local
governments for coordination and
review of proposed Federal financial
assistance.

In accordance with the Order, this
document is intended to provide early
notification of the Department's specific
plans and actions for this program.
(Please note that federally recognized
Indian tribal governments are not
subject to Executive Order 12372,)

List of Subjects
34 CFR Part 768

Education, Foreign language—library,
Grant programs, Libraries, Reporting
and recordkeeping requirements,

34 CFR Part 769

Education, Education of
disadvantaged, Grant programs—
education, Literacy program—libraries,
Reporting and recordkeeping
requirements.

34 CFR Part 770

Aging—libraries, Construction—
libraries, Correctional institutions—
libraries, Education, Education of
disadvantaged, Grant programs—
education, Handicapped, Libraries,
Mental health programs—Ilibraries,
Penal institutions—libraries, Prisons—
libraries, Reporting and recordkeeping
requirements,

34 CFR Part 771

Construction—libraries, Grants
programs—education, Hawaiian
natives—libraries, Indian tribes—
libraries, Reporting and recordkeeping
requirements.

34 CFR Part 772

Construction—libraries, Grant
programs—education, Hawaiian
natives—libraries, Indian tribes—
libraries, Reporting and recordkeeping
requirements.

Citations of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these final regulations,

(Catalog of Federal Domestic Assistance
Numbers: 84,034 (Library Services); 84.154
(Public Library Construction); 84.035
(Interlibrary Cooperation and Resource
Sharing); 84.163 (Basic Grants to Indian
Tribes and Hawaiian Natives Program and
Special Projects Grants to Indian Tribes and
Hawaiian Natives Program); 84.166 (Library
Services and Construction Act Foreign
Language Materials Acquisition Program};
and 84.167 (Library Services and
Construction Act Library Literacy Program)).
Dated: May 15, 1986.
William J. Bennett,
Secretary of Education.

The Secretary amends Parts 768, 769,
770, 771, and 772 of Title 34 of the Code
of Federal Regulations as follows:

PART 768—THE LIBRARY SERVICES
AND CONSTRUCTION ACT FOREIGN
LANGUAGE MATERIALS ACQUISITION
PROGRAM

1. The authorily citation for Part 768 is
revised to read as follows:

Authority: 20 U.S.C. 351 et seq., unless
otherwise noted.

2.In § 768.4, paragraph (c) is amended
by revising the definition of the term
"Act" to read as follows:

§768.4 What definitions apply to the
Foreign Language Materials Program?

(c] - - -
“Act” means the Library Services and
Construction Act, as amended,

PART 769—THE LIBRARY SERVICES
AND CONSTRUCTION ACT LIBRARY
LITERACY PROGRAM

3. The authority citation for Part 769 is
revised to read as follows:

Authaority: 20 U.S.C. 351 et seq., unless
otherwise noted.

4. In § 769.4, paragraph (c) is amended
by revising the definition of the term
"“Act" to read as follows:

§769.4 What definitions apply to the

Library Literacy Program?
- . . * *

(c) 3
"Act" means the Library Services and
Construction Act, as amended.

* * - - *

PART 770—THE LIBRARY SERVICES
AND CONSTRUCTION ACT STATE-
ADMINISTERED PROGRAM

5. The authority citation for part 770 is
revised to read as follows:

Authority: 20 U.S.C. 351 et seq., unless
otherwise noted.

6. In § 770.4, paragraph (a) is amended
by removing the clause ‘', except that
this program may cover a period of not
fewer than three nor more than five
years.” and the citation (20 U.S.C.
351d)"” following the term "Long-range
program" and paragraph (c) is amended
by revising the definitions of the terms
“Act" and "Limited English-speaking
proficiency” to read as follows:

§770.4 What definitions apply to the State-
Administered Program?

(a) A

Long-range program.
* » * - -

]l.'

(c
“Act” means the Library Services and
Construction Act, as amended.

. » * * -

“Limited English-speaking
proficiency" is defined in section 703(a)
of the Bilingual Education act (20 U.S.C.
3223(a)).

7. In § 770.24, paragraph (b)(2)(i) is
revised to read as follows:

§770.24 What must a State include in an
annual program?
» L] - - -

(b) L

(2) L

(i) The sum appropriated for the year
(excluding the amount made availabie
for Indian tribes and Hawaiian natives)
exceeds the amount specified in section
102(c)(1) of the Act; and

. * * *

8. In § 770.40, paragraph (d) is revised
to read as follows:

§ 770.40 What are a State’s financial
obligations under a Library Services grant?

* » - - -

(d) If the amount of the grant
(excluding the amount made available
for Indian tribes and Hawaiian natives)
obligates the State to allocate funds to
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support and expand library services of
major urban resource libraries (see
sections 102(a) (3) and (c) of the Act and
§ 770.24(b}(2)), the State may not reduce
the amount it pays to an urban resource
library below the amount the State paid
to that library in the preceding year,

Authority: 20 U.S.C. 351¢; 353; 354.

9. In §770.43, paragraph (b) and the
introductory text of paragraph (c) are
revised to read as follows:

§770.43 What administrative costs are
allowable under this program?

» - » *

(b) The total amount the agency may
spend to carry out its administrative
functions under all three of these grants
during any fiscal year may not exceed
the greater of—

(1) Six percent of the sum of the
amounts allotted to that State under
Titles I, I, and I for such fiscal year; or

(2) $60,000

(c) The agency may spend funds
received under Titles I and Il of the Act
for administrative costs in connection
with the following activities:

PART 771—THE LIBRARY SERVICES
AND CONSTRUCTION ACT BASIC
GHANTS TO INDIAN TRIBES AND
HAWAIIAN NATIVES PROGRAM

10, The authority citation for Part 771
is revised to read as follows:

Authority: 20 U.S.C, 351 &t seq., unless
otherwise noted.

11, Seetion 771.1 is revised to read as
{a;lh)ws:

§771.1 The Library Services and
Construction Act Basic Grants to Indian
Tribes and Hawaiian Natives Program.

Under the Library Services and
Construction Act Basic Grants to Indian
Tribes and Hawaiian Natives Program—
referred to in this part as the Basic
Crants to Indian Tribes and Hawaiian
Natives Program—the Secretary
provides Federal financial assistance to
establish or improve public library
services for Indians residing on or near
reservations, for Indian tribes and
Indians in Oklahoma, California and
Alaska, and for Hawaiian natives.

Authority: 20 U.8.C. 351; 351c (c)(1), (d};
361(c); 366.

12.In § 771.4, paragraph (b) is amended by

revising the definitions of “Act” and “Indian
tribe” to read as follows:

§771.4 What definitions apply to the Basic
Grants to Indian Tribes and Hawalian

Natives Program?
. 3 * - .
[b] ) L

“Act” means the Library Services and
Construction Act, as amended.

- * * - *

“Indian tribes."”

(1) This term means an Indian tribe,
band, nation, or other organized group
or community recognized by the
Secretary of the Interior to be eligible
for the special programs and services
provided by the United States to Indians
because of their status as Indians.

(2) The term includes an Alaskan
Native village or regional or village
corporation as defined in or established
under the Alaskan Native Claims
Settlement Act.

* " . . K

13. Section 771.10 is revised to read as
follows:

§771.10 What types of projects may be
funded under this program?

(a) The Secretary provides Federal
financial assistance under this program
to Indian tribes and Hawaiian native
organizations to conduct one or more of
the following projects:

(1) Assessment of tribal or Hawaiian
native library needs.

(2) In-service or preservice training of
Indians or Hawaiian natives as library
personnel..-

() Salaries of library personnel.

(4) Purchase of library materials.

(5) Dissemination of information
about library services.

(6) Transportation to enable Indians
or Hawaiian natives to have access to
library services.

(7) Conduct of special library
programs for Ihdians or Hawaiian
natives.

(8) Construction, purchase,
renovation, or remodeling of library
buildings, as described in paragraphs (b)
and (c] of this-section.

(9) Contracts to—

(i) Provide public library services to
Indians living on or near reservations, to
Indian tribes or Indians in Oklahcma,
California, or Alaska, or to Hawaiian
natives; or

(ii) Carry out any of the projects listed
in paragraphs (a)(1) through (a)(8) of this
section.

(b) As used in paragraph (a)(8) of this
section, “construction” includes the
following:

(1) Construction of new buildings.

(2) Acquisition, expansion,
remodeling; or alteration of existing
buildings.

(3)(i) Initial equipment for any
building referred to in paragraphs (b)(1)
and (b)(2) of this section.

(ii) As used in paragraph (b)(3)(i) of
this section, equipment includes the
following:

(A) Machinery.

(B) Utilities.

(€) Built-in equipment.

(D) Enclosures of structures necessary
to house the types of items listed in
paragraphs (b)(3)(ii) (A) through (C) of
this section. :

(E) All other items necessary for the
functioning of a particular facility as a
facility for the provision of library
services.

(4) Within public libraries,
construction of spaces that—

(i) Provide shelter from nuclear
fallout; and

(ii) Are constructed at a nominal cost
as part of a larger project,

(5) Any combination of activities
referred to in paragraph (b)(1) through
(b)(4) of this section (including
architect's fees and the cost of
acquisition of land).

(c) As used in this part,
includes the following:

(1) Remodeling to meet the standards
of the Architectural Barriers Act of 1968.

(2) Remodeling designed to canserve
energy.

(3) Renovation or remodeling to
accommodate new technologies.

(4) Purchase of existing historic
buildings for conversion to public
libraries.

Authority: 20 U.S.C. 351a(2); 351c(d}(2); 362;
366,

14. In § 771.20, paragraphs (b}, (c), and
(d) are revised to read as follows:

§771.20 How does an Indian tribe or an
organization primarily serving and
reprasenting Hawalian natives apply fora
basic grant?

* - L * .

“remodeling”

(b) A description of the project or
projects—f{rom among those listed in
§ 771.10(a)—the applicant proposes to
conduct under its grant.

{c) A description of how the proposed
project is likely to establish or improve
public library services for—

(1) Indians living on or near a
reservation;

(2) Indian tribes or Indians in
Oklahoma, California or Alaska; or

(3) Hawaiian natives.

(d) In the case of an Indian tribe or
Hawaiian native organization that
supports a public library system, an
assurance that the grantee will expend
from Federal, State, and local sources an
amount sufficient to meet the
maintenance-of-effort requirement in
§ 771.40.

Authority: 20 U.S.C. 351d(g)(1); 361; 362(b):
363; 366

15. Section 771.40 is revised to read as
follows:
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§771.40 What are the financial obligations
of a grantee that supports a public library
system?

If an Indian tribe or Hawiian native
organization that receives a grant under
this program supports a public library
system, the grantee shall expend from
Federal, State, and local sources for
public library services an amount not
less than the amount the grantee
expended from those sources for public
library services during the second year
preceding the year for which the
Secretary has approved a grant to the
grantee under this program.

Authority: 20 U.S.C. 351c(d){2); 362(b)).

PART 772—THE LIBRARY SERVICES
AND CONSTRUCTION ACT SPECIAL
PROJECTS GRANTS TO INDIAN
TRIBES AND HAWAIIAN NATIVES
PROGRAM

16. The authority citation for Part 772
is revised to read as follows:

Authority: 20 U.S.C, 351 et seq., unless
otherwise noted.

17. Section 772.1 is revised to read as
follows:

§ 7721 The Library Services and
Construction Act Special Projects Grants to
indian Tribes and Hawalian Natives
Program.

Under the Library Services and
Construction Act Special Projects
Grants to Indian Tribes and Hawaiian
Natives Program—referred to in this
part as the Special Projects Grants to
Indian Tribes and Hawaiian Natives
Program—the Secretary provides
Federal financial assistance to establish
or improve public library services for
Indians residing on or near reservations,
for Indian tribes and Indians living in
Oklahoma, California and Alaska, and
for Hawaiian natives.

Authority: 20 U.S.C, 351; 351c (c)(2), (d);
361(d); 368.

18. Section 772.10 is revised to read as
follows:

§ 772.10 What types of projects may be
funded under this program?

(a) The Secretary provides Federal
financial assistance under this program
to Indian tribes and Hawaiian native
organizations to conduct one or more of
the following projects:

(1) Assessment of tribal or Hawaiian
native library needs.

(2) In-service or preservice training of
Indians or Hawaiian natives as library
personnel.

(3) Salaries of library personnel.

(4) Purchase of library materials.

(5) Dissemination of information
about library services.

(6) Transportation to enable Indians
or Hawaiian natives to have access to
library services.

{(7) Conduct of special library
programs for Indians or Hawaiian
natives.

(8) Construction, purchase,
renovation, or remodeling of library
buildings, as described in paragraphs (b)
and (c) of this section.

(9) Contracts to—

(i) Provide public library services to
Indians living on or near reservations, to
Indian tribes or Indians in Oklahoma,
California, or Alaska, or to Hawaiian
natives; or

(ii) Carry out any of the projects listed
in paragraphs (a)(1) through (a)(8) of this
section,

(b) As used in paragraph (a)(8) of this
section, “construction” includes the
following:

(1) Construction of new buildings.

(2) Acquisition, expansion,
remodeling, or alteration of existing
buildings.

(3)(i) Initial equipment for any
building referred to in paragraphs (b)(1)
and (b)(2) of this section.

(ii) As used in paragraph (b)(3)(i) of
this section, “equipment” includes the
following:

(A) Machinery.

(B) Utilities.

(C) Built-in equipment.

(D) Enclosures or structures necessary
to house the types of items listed in
paragraphs (b)(3)(ii) (A) through (C) of
this section.

(E) All other items necessary for the
functioning of a particular facility as a
facility for the provision of library
services.

(4) Within public libraries,
construction of spaces that—

(i) Provide shelter from nuclear
fallout; and

(ii) Are constructed at a nominal cost
as part of a larger project.

(5) Any combination of activities
referred to in paragraphs (b)(1) through
(b)(4) of this section (including
architect's fees and the cost of
acquisition of land).

(d) As used in this part, "remodeling”
includes the following:

{1) Remodeling to meet the standards
of the Architectural Barriers Act of 1968,

(2) Remodeling designed to conserve
energy.

(3) Renovation or remodeling to
accommodate new technologies.

(4) Purchase of existing historic
buildings for conversion to public
libraries.

Authority: 20 U.S.C. 351a(2); 351¢(c)(2),
(d)(2); 361(d); 362; 366, EO 11490, as amended.

" 19. In § 772.20, paragraphs (b)(2),
(c)(3)(i)(A), and (c)(3)(iii)(B) are revised
to read as follows:

§772.20 How does an Indian tribe or an
organization primarily serving and
representing Hawaiian natives apply for a
special projects grant?
* »

- * *

(b) L

(2) The project or projects the
applicant proposes to carry out in its
plan must be from among those listed in
§ 772.10(a).

(c) Sy

(3) N TWSR

(i] * & »

(A) Indians living on or near a
reservation or Indians in Oklahoma,
California or Alaska; or

(B) Hawaiian natives.

(iii) .

(B) The project or projects must be
from among those listed in § 772.10(a).
- - b - *

Authority: 20 U.S.C. 351c(c)(2), (d)(2);
351d(g)(2); 361; 362; 364; 366.

* - * * -

20. In § 772.31, paragraphs (f)(1), and
(A(2)(iv)(A) are revised to read as
follows:

§ 772.31 What selection criteria does the
Secretary use?

* * . - -

(f] LI N 3

(1) The Secretary reviews each
application to determine the need for the
applicant to carry out the proposed
public library services from among the
projects listed in § 772.10(a).

(2) LI

[iv) * A *

(A) Indians living on or near a
reservation or Indians in Oklahoma,
California, or Alaska; or
* - - - -

Authority: 20 U.S.C. 351c(c)(2), (d)(2):
351d(g)(2); 361(d); 364; 366.

* » - * *

21. Section 772.41 is revised to read as
follows:

§ 772.41 What are the additional financial
obligations of a grantee that supports a
public library system?

If an Indian tribe or Hawaiian native
organization that receives a grant under
this program supports a public library
system, the grantee shall expend from
Federal, State, and local sources for
public library services an amount not
less than the amount the grantee
expended from those sources for public
library services during the second year
preceding the year for which the
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Secretary has approved a grant to the
grantee under this program.

Authority: 20 US.C. 351¢(d)(2); 362(b).

|FR Doc. 86-11320 Filed 5-20-86; 8:45 am|
[BILLING CODE 4000-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
{PP 5F3267/R841 (FRL-3016-3)]

Pesticide Tolerance for Aluminum
Tris(O-Ethylphosphonate)

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Final rule.

sumMMARY: This rule establishes a
tolerance for residues of the fungicide
aluminum tris(O-ethylphosphonate] in
or on eitrus. The regulation was
requested by Rhone-Poulenc, Inc. This
regulation will allow the presence of
residues of the fungicide in or on citrus
resulting from the foliar application to
CIrus,

EFFECTIVE DATE: Effective on May 21,

1986.

ADDRESS: Written objections, idenlified

by the document number [PP 5F3267/

R841], may be submitted to the: Hearing

Clerk (A-110), Environmental Protection

Agency, Rm. 3708, 401 M Street SW.,

Washington, DC 20460.

FOR FURTHER INFORMATION GONTACT:

By mail: Heary M. Jacoby, Product
Manager (PM) 21, Registration
Division (TS-767C), Office of Pesticide
Programs, 401 M Street SW.,
Washington, DC 20460.

Office location and telephone number:
Rm. 227, CM No. 2, 1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703-557-1800).

SUPPLEMENTARY INFORMATION: EPA

issued a notice, published in the Federal

Register of July 31, 1985 (50 FR 31026),

which announced that Rhone-Poulenc,

Inc., Agrochemical Division, P.O. Box

125, Monmouth Junction, NJ 08852, had

submitted pesticide petition 5F3267 to

the Agency proposing that the

Administrator amend 40 CFR 180.415 by

establishing a tolerance for residues of

ﬂ*y fungicide aluminum tris(O-

ethylphosphonate) in or on the raw

agricultural commodity citrus at 0.1 part
per million (ppm).

No comments were received in
response to the notice of filing.

The data submitted in the petition and
all other relevant material have been
evaluated. The Agency concludes that

the tolerance is adequate to protect the
public health.

The toxicology data considered in
support of the tolerance include:

1. An oncogenicity study in mice with
no oncogenic effects induced at any
dose level under the conditions of the
study (the highest dose tested was
2,857 [4.286 mg/kg body weight/day).

2, A rat chronic feeding/oncogenic
study with a NOEL of 100 mg/kg body
weight/day for systemic effects
(oncogenic effects observed are
discussed below).

3. A dog feeding study with a no-
observed-effect level (NOEL) of 250 mg/
kg body weight/day.

4. A reproduction study in rats with a
NOEL of 300 mg/kg body weight/day.

5. Teratology studies in rabbits and
rats with the teratogenic NOEL's of 500
mg/kg/day and 1,000 mg/kg/day
respectively.

6. Ames mulagenicity assays, E. Coli
phage induction tests, micronucleus
tests in mice, DNA repair tests using £.
Coli, and Saccharomyces cervisiae
yeast assay that were all negative for
mutagenic effects.

As stated in a notice, published in the
Federal Register of November 2, 1983 (48
FR 50532}, oncogenic effects were noted
in the rat chronic feeding/ocogenic
study. In this study, Charles River CD
rats were dosed with aluminum tris(O-
ethylphesphonate) at levels of 0, 2,000,
8,000 and 40,000/30,000 ppm for 2 years.
The high dose level was reduced to
30,000 ppm after 2 weeks following
observations of staining of the
abdominal fur and red coloration of the
urine at 40,000 ppm.

The highest dose level of the chemical
tested in the male Charles River CD-1
rats (40,000/30,000 ppm) in this study
appeared to approximate a maximum
tolerated dose (MTD) based on the
finding of hyperplasia at this dose.
Similarly, a MTD level appeared to be
satisfied in the female Charles River
CD-1 rats at the high dose level of
40,000/30,000 ppm because of the weight
loss (about 10 percent] incurred at 40,000
ppm during the first two weeks of the
oncogenicity/chronic feeding study
before the dose level was reduced to
30,000 ppm.

The study demonstrated a
significantly elevated incidence of
urinary bladder tumors (adenomas and
carcinomas combined) at the highest
dose level tested (40,000/30,000 ppm) in
male Charles River CD-1 rats. The
fumors were mainly seen in surviving
males at the time of terminal sacrifice.
The original pathological diagnosis of
these tumors was independently
confirmed by another consulting

pathologist, who also reported an
elevated incidence of urinary bladder
hyperplasia in high dose male rats. No
urinary bladder tumors were produced
in female rats.

Based on the diagnosis of the
pathologist at the test laboratory where
the study was performed, aluminum
tris(O-ethylphosphonate) appeared to
produce a significantly elevated
incidence of pheochromocytomas
(adenomas and carcinomas combined)
at the mid (8,000 ppm) and high (40,000/
30,000 ppm) dose levels in the male
Charles River CD-1 rats. The elevated
pheochromoncytoma incidence was
primarily due to an increase in the
adenomas, This diagnosis was not
confirmed by two other pathologists
who reevaluated the data. These
consulting pathologists reread the
adrenal gland slides and did not find
statistically significant dose-related
increases in the incidence of
pheochromocytomas to the male rats.
The Agency attributed the difference in
the pathological diagnoses to the fact
that a high degree of variability exists in
the interpretation of adrenal medullary
neoplasia compared to adrenal
medullary hyperplasia in identifying
pheochromocytomas. None of the three
pathologists reported a statistically
significant increase in the combined
incidence of the three types of adrenal
medullary lesions (i.e., adenomas,
carcinomas, and hyperplasia).

Based on the available information,
the Agency concluded that aluminum
tris (O-ethylphosphonate) did not
produce pheochromocytomas in the high
dose male rats. No adrenal gland tumors
were produced in female rats.

The Agency has concluded that the
available date provides limited evidence
for the oncogenicity of aluminum tris (O-
ethylphosphonate) in male rats, and has
classified the pesticide as a Category C
oncogen (possible human carcinogen
with limited evidence of carcinogenicity
in animals) in accordance with proposed
Agency guidelines, published in the
Federsl Register of November 23, 1984
(49 FR 46284). This classification is
based on the conclusion that the
pesticide produced oncogenic effects at
the highest tolerated dose in only one
sex and species of experimental animal.
In reaching this conclusion, the Agency
also considered that the pesticide did
not show any positive responses in a
variety of short term tests for
mutagenicity, and did not produce
positive oncogenic results when
administrated in the diet to Charles
River CD mice at dose levels ranging
from 25,000 to 30,000 ppm. Similarly, the
urinary metabolite of the chemical,
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namely monosodium phosphite was not
oncogenic when administered in the diet
to Charles River CD rats at dose levels
ranging from 2,000 to 32,000 ppm.

Based on the urinary bladder tumors,
the estimated worst case oncogenic risk
for this tolerance is in the range of 107
to 10™% This calculation is based on the
assumption that residues are present at
the tolerance level and that 100% of crop
is treated. It is expected that the actual
risk will be much lower.

Using a 100 fold safety factor and the
NOEL of 100 mg/kg body weight/day
determined by the 2-year rat feeding
study, the allowable daily intake (ADI)
is 1.0 mg/kg body weight/day. The
maximum permissible intake (MPI) for a
60-kg person is 60.0 mg/day. The
tolerance on citrus results in a
theoretical maximum residue
contribution (TMRC) of 0.0062 mg for 1.5
kg diet and utilizes less than 0.01
percent of the ADL

The metabolism of aluminum tris (O-
ethylphosphonate) is adequately
understood. There is no reasonable
expectation of residues occuring in milk
and meat of livestock or poultry. An
adequate enforcement method exists for
this tolerance.

Based on the above information
considered, the Agency concludes that
establishing the tolerance will protect
the public health. Therefore, the
tolerance is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after the
date of publication of this notice in the
Federal Register, file written objections
with Hearing Clerk, at the address given
above. Such objections should be
submitted in quintuplicate and specify
the provisions of the regulation deemed
objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for the
hearing. A hearing will be granted if the
objections are supported by ground
legally sufficient to justify the relief
sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 4 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raiging tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950),

List of Subjects in 40 CRF Part 180
Administrative practice and

procedures, Raw agricultural

commodities, Pesticides and pests.
Dated: May 8, 1986.

Steve Schatzow,

Director, Office of Pesticide Programs.

PART 180—[AMENDED]

Therefore, 40 CFR 180.415 is amended
as follows:

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 346a.
2. Section 180.415 is amended by

adding, and alphabetically inserting the
commodity citrus to read as follows:

§ 180.415 Aluminum tris(O-
ethylphosphonate); tolerances for residues.

- * -

Parts
per

[FR Doc. 86-10940 Filed 5-20-86; 8:45 am|
BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6615
[F-031025]

Alaska; Partial Revocation of Public
Land Order Nos. 715 and 5187, as
Amended; Lands Made Available for
Conveyance to Kaktovik Inupiat
Corporation and Arctic Slope Regional
Corporation

AGENCY: Bureau of Land Management,
Interior,

ACTION: Public Land Order.

SUMMARY: This order revokes two public
land orders insofar as they affect 103
acres of land within the Arctic National
Wildlife Refuge and make the lands
available for selection by and
conveyance to Kaktovik Inupiat
Corporation and Arctic Slope Regional
Corporation. The lands remain closed to
all other forms of appropriation under
the public land laws, including the
mining and mineral leasing laws.
EFFECTIVE DATE: May 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Mary Jane Clawson, BLM Alaska State

Office, 701 C Street, Box 13, Anchorage
Alaska 99513, (907-271-5060),

SUPPLEMENTARY INFORMATION: By virtue
of the authority vest:d in the Secretary
of the Interior by section 204(a) of the
Federal Land Policy and Management
Act of 1976, 43 U.S.C, 1714, it is ordered
as follows:

1. Public Land Order No. 715 of April
20, 1951, as amended, which withdrew
lands for the use of the Department of
the Air Force for military purposes, and
Public Land Order No. 5187 of March 15,
1972, which withdrew lands in military
reservations for classification and
protection of the public interest, are
hereby revoked insofar as they affect
the following described lands:

Barter Island DEW Station

Umiat Meridian

A parcel of land situated within sections 18
and 18, Township 9 North, Range 34 East,
Umiat Meridian, Barrow Recording District,
Second Judicial District, State of Alaska; said
parcel being more particularly described as
follows:

COMMENCING at a point in section 18,
Township 9 North, Range 34 East, Umiat
Meridian, said point being common with
Corner Point Number Three of U.S. Survey
No. 4234, Townsite of Kaktovik;

Thence South 01°24’ East, a distance of
902.80 feet, more or less, along the west
boundary of said survey to the TRUE POINT
OF BEGINNING;

Thence North 66°47'50” West, a distance of
275.00 feet, more or less;

Thence North 24°58'30" West, a distance of
250.00 feet, more or less;

Thence North 01°24' West, a distance of
115.50 feet, more or less:

Thence North 33°27' East, a distance of
175.00 feet, more or less;

Thence South 88°36' West, a distance of
550.00 feet, more or less;

Thence South 01°24’ East, a distance of
2,008.96 feet, more or less:

Thence South 35°24’ East, a distance of
3,520.00 feet, more or less:

Thence East, a distance of 1,250.00 feet,
more or less, to a point on the Mean High
Water Line of Kaktovik Lagoon;

Thence northeasterly, along the Mean High
Water Line of said lagoon, to Meander
Corner Number 1 of U.S, Survey No. 4234;

Thence North 35°24' West, along the
southwesterly boundary of said survey, a
distance of 219.65 feet, to the W.CM.C. No. 1
of said survey;

Thence South 54°26' West, a distance of
360.00 feet, more or less:

Thence North 35°24' West, a distance of
3,588.65 feet, more or less;

Thence North 01°24' West, a distance of
1,275.00 feet, more or less, to the True Point of
Beginning.

The area described contains approximately
103 acres.

2. The surface estate of the lands
described in paragraph 1 may be
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selected by and conveyed to Kaktovik
[nupiat Corporation under the
provisions of subsection 1431(g)(3) of the
Alaska National Interest Lands
Conservation Act (ANILCA). If the
surface estate is selected by and
conveyed to Kaktovik Inupiat
Corporation, the subsurface estate of the
same lands will be conveyed to Arctic
Slope Regional Corporation in
accordance with paragraph 3(c) of the
agreement between Arctic Slope
Regional Corporation and the United
States of America of August 9, 1983.

3. The lands described in paragraph 1
of this order were withdrawn by Public
Land Order No. 2214 of December 8,
1960, as part of the Arctic National
Wildlife Range and were included as a
part of the Arctic National Wildlife
Refuge as established by subsection
303(2)(A) of the ANILCA, 16 U.S.C,
668dd. The lands remain closed to all
other forms of appropriation under the
public land laws, including the mining
and mineral leasing laws except
selection by the Native Village of
Kaktovik Inupiat Corporation under the
provision of section 1431(g)(3) of the
ANILCA 94 Stat. 2371 at 2539. If these
lands are conveyed to Kaktovik Inupiat
Corporation and the subsurface is
conveyed to Arctic Slope Regional
Corporation, the lands will remain
subject to the provisions of section 22(g)
of the Alaska Native Claims Settlement
Act, 85 Stat. 688 at 714 in accordance
with the provisions of section 1431(g)(3)
of the ANILCA.

J. Steven Griles,
Assistant Secretary of the Interior.
May 12, 1986

[FR Doc. 86-11375 Filed 5-20-86; 8:45 am]
BILLING CODE 4310-84-M

DEPARTMENT OF DEFENSE
48 CFR Parts 232 and 252

Department of Defense Federal
Acquisition Regulation Supplement;
Limitation of Progress Payments;
Correction

AGENCY: Department of Defense (DoD).
ACTION: Final rule; correction.

SUMMARY: This document corrects
language contained in a final rule which
was published April 21, 1986 (51 FR
13513),

FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, ODASD(P)/
DARS, ¢/o OASD(A&L)(MRS), Room

3C841, The Pentagon, Washington, DC
20301-3062, telephone (202) 697-7266.

Charles W. Lloyd,
Executive Secretary Defense Acquisition
Regulatory Council.

The Department of Defense is
correcting language published at 51 FR
13513, April 2, 1986, to read as follows:

1. Section 2325024 is corrected by
revising paragraph (S-73) to read as
follows:

232.502-4 Contract Clauses.
. - * - *

(5-73) If the contract is with a small
business concern, the contracting officer
shall use the clause at 252.232-7007,
Progress Payments, with its Alternate I,

2. Section 252.232-7007 is corrected by
revising paragraph (j)(3)(i) of the clause,
and by removing from the introductory
text of Alternate I of the clause the
parenthetical reference “(see FAR
32.501-1)", to read as follows:

252.232-7007 Progress Payments.
*

I * * =

(3) * ik &

(i) Are substantially similar to the
terms of this clause (or this clause with
its Alternate I) for any subcontractor
that is a small business concern;

- * * - *

[FR Doc. 86-11384 Filed 5-20-88; 8:45 am]
BILLING CODE 3810-01-M

48 CFR Part 246

Department of Defense, Federal
Acquisition Regulatory Supplement;
Weapon Systems Warranties

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The DAR Council has
approved changes to DoD FAR
Supplement Part 246. Defense
Acquisition Circular (DAC) # 84-9,
published in the Federal Register on 3
January 1985 (50 FR 274, January 3,
1985), provided interim guidance for the
implementation of the requirements of
10 U.S.C. 2403, weapon systems
warranties. Public comments on the rule
were reviewed and considered in the
formulation of this final rule.

EFFECTIVE DATE: May 19, 1986.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, ODASD(P)/
DARS, c/o OASD(A&L) (MRS), Room
3C841, The Pentagon, Washington, DC
20301-3062, telephone (202) 697-7266.
SUPPLEMENTARY INFORMATION:

A. Background

Changes made in the temporary rule
include: (1) A statement recognizing the
relationship of the weapon system
development program and production
warranties; (2) a minor change to the
definition of "essential performance
requirements'’; (3) addition of a
reference to “repair, replace and
redesign" as available warranty
remedies; (4) an expansion of the
discussion of the items appropriate for
tailoring; (5) a revision of the language
concerning the applicability of DFARS
246.770 to FMS procurements; (6) an
expansion of the discussion of cost-
benefit analysis; (7) various
clarifications in the requirement for
processing waivers; (8) relocating
subsection 246.770-10(a) to 246.710(f);
and (9) various administrative
corrections.

The DoD FAR Supplement is codified
in Chapter 2, Title 48 of the Code of
Federal Regulations.

The October 1, 1985 revision of the
CFR is the most recent edition of that
title. It reflects amendments to the 1984
edition of the DoD FAR Supplement
made by Defense Acquisition Circulars
84-1 through 84-10.

Interested parties may submit
proposed revisions to this Supplement
directly to the DAR Council.

B. Regulatory Flexibility Act
Information

The Department of Defense certifies

‘that the change to DFARS 248.7 does not

have a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) because the very
limited number of small entities that
may be required to provide warranties
on weapon systems will be able to
include the cost of warranty in their
contract prices.

C. Paperwork Reduction Act
Information

The rule does not contain information
collection requirements which require
the approval of OMB under 44 U.S.C.
3501 et seq.

List of Subjects in 48 CFR Part 246

Government procurement.
Charles W. Lloyd,
Exective Secretary, Defense Acquisition
Regulatory Council.
b . »
Adoption of Amendments

Therefore, the DoD FAR Supplement
contained in 48 CFR Chapter 2 is
amended as set forth below.
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PART 246—QUALITY ASSURANCE

1. The authority for 48 CFR Part 246
conlinues to read as follows:

Authority: 5 U.S.C. 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201.301.

246.701 [Amended]

2. Section 246.701 is amended by
changing the word “Defect” at the
beginning of the second undesignated
paragraph to “Defects".

3. Section 246.702 is amended by
revising paragraph (d) to read as
follows:

246.702 General.

(d) Planning is an essential step in
obtaining an effective warranty. To be
effective, warranties should be
implemented as an integral part of an
overall design, development, test, and
production program.

» . » - *

246.703 [Amended]

4. Section 246.703 is amended by
removing the last sentence.

5. Section 246.710 is added to read as
follows:

246,710 Contract clauses.

{f) In accordance with 246.708, the
contracting officer may insert a clause
substantially the same as the clause at
252.246-7001, Warranty of Data, in
solicitations and contracts when a fixed-
price or cost-reimbursement contract is
contemplated that will require data to
be furnished. When this clause is not
used, technical data is warranted under
the clauses at FAR 52.246-3, Inspection
of Supplies—Cost-Reimbursement; FAR
52,246-6, Inspection—Time and Material
and Labor Hour; FAR 52.246-8,
Inspection of Research and
Development—Cost-Reimbursement;
and FAR 52.246-19, Warranty of
Systems and Equipment Under
Performance Specifications or Design
Criteria.

(1) If extended liability is desired and
a fixed-price incentive contract is
contemplated, the contracting officer
may use the clause with its Alternate L

(2) If extended liability is desired and
a firm fixed-price contract is
contemplated, the contracting officer
may use the clause with its Alternate II.

246.770-1 [Amended]

6. Section 246.770-1 is amended by
inserling the word */or" between the
word "capabilities and” and the word
“maintenance’ in the third undesignated
paragraph; and by changing the word

“terms" in the last sentence of the last
undesignated paragraph to “term",

246.770-2 [Amended]

7. Section 246.770-2 is amended by
removing the word “that" between the
words “‘event” and "the” in
subparagraph (a)(2); and by adding in
subparagraph (a)(2)(i) between the
words “necessary” and “at” the
parenthetical phrase “(repair, replace
and/or redesign)”.

. 8. Section 246.770-3 is revised to read
as follows:

246.770-3 Tailoring warranty terms and
conditions.

As the objectives and circumstances
vary considerably among weapon
system acquisition programs,
contracting officers shall appropriately
tailor the required warranties on a case-
by-case basis, including remedies,
exclusions, limitations, and duration;
Provided, such are consistent with the
specific requirements of this section (see
also FAR 46.706). The duration specified
in any warranty should be clearly
related to the contract requirements and
allow sufficient time to demonstrate
achievement of the requirements after
acceptance. Contracting officers may
exclude from the terms of the warranty
certain defects for specified supplies
(exclusions) and may limit the
contractor's liability under the terms of
the warranty (limitations), as
appropriate, if necessary to derive a cost
effective warranty in light of the
technical risk, contractor financial risk,
or other program uncertainties. All
subsystems and components will be
procured in such a manner so as not to
invalidate the weapon system warranty.
Contracting officers are encouraged to
structure broader and more
comprehensive warranties where such
are advantageous and in accordance
with agency policy. Likewise, the
contracting officer may narrow the
scope of a warranty where such is
appropriate (e.g., where it would be
inequitable to require a warranty of all
essential performance requirements
because a contractor had not designed
the system). It is Department of Defense
policy not to include in warranty clauses
any terms that cover liability for loss,
damage or injury to third parties.

246.770-4 [Amended]

_ 9. Section 246.770-4 is amended by
changing the word “superceded” in the
last sentence to “superseded”.
246.770-6 [Amended]

10. Section 246.770-8 is amended by

revising the reference reading “'46.770-
2(a)(3)" to read “46.770-2(a)(1)(iii)".

11, Section 246.770-7 is revised to read
as follows:

246.770-7 Applicability to FMS.

The warranty requirements of
246.770-2 are not mandatory for FMS
production contracts. For all weapon
systems procured for FMS requirements,
the policy of the Department of Defense
should be to obtain the same warranties
on conformance to design and
manufacturing requirements and against
defects in materials and workmanship
that are obtained for U.S, supplies. DoD
will not normally obtain essential
performance warranties for FMS
purchasers. However, where the cost for
the warranty of essential performance
requirements cannot be practically
separately identified, the foreign
purchaser may be provided the same
warranty that is obtained on the same
equipment purchased for the U.S. If the
FMS purchaser expressly requests a
performance warranty in the Letter of
Offer and Acceptance (LOA), the United
States will exert its best efforts to obtain
the same warranty obtained on U.S.
equipment or, if specifically requested
by the FMS purchaser, a unique
warranty. It is anticipated that the costs
for warranties for FMS purchasers may
be different from the costs for such
warranties for the United States due to
such factors as overseas transportation
and any tailoring to reflect the unique
aspects of the FMS purchaser. Special
care must be exercised to ensure that
the FMS purchaser shall bear all of the
acquisition and administration costs of
any warranties obtained.

12. Section 246.770-8 is revised to read
as follows:

246.770-8 Cost-benefit analysis.

It is Department of Defense policy to
only obtain warranties that are cost
effective. If a specific warranty is
considered not to be cost effective by
the contracting officer, a waiver request
shall be initiated under 246.770-9. In
assessing the cost effectiveness of a
proposed warranty, an analysis must be
performed which considers both the
quantitative and qualitative costs and
benefits of the warranty. Costs include
the warranty acquisition,
administration, enforcement and user
costs, weapon system life cycle costs
with and without a warranty, and any
costs resulting from limitations imposed
by the warranty provisions. Costs
incurred during development
specifically for the purpose of reducing
production warranty risks should also
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be considered. Similarly, the cost-
benefit analysis must also consider
logistical/operational benefits expected
as a result of the warranty as well as the
impact of the additional contractor
mativation provided by the warranty.
Where possible, comparison should be
made with the costs of obtaining and
enforcing similar warranties on similar
systems. The analysis should be
documented in the contrac file.

13. Section 246.770-9 is amended by
inserting the words “to be" between the
words “warranty” and “obtained” in the
first sentence of the introductory
paragraph; by revising the title in the
second sentence of the introductory
paragraph reading “Under Secretary of
Defense (Research and Engineering)' to
read "Assistant Secretary of Defense
(Acquisition and Logistics)'"; by revising
subparagraph (d)(1)(ii); by adding
subparagraph (d)(1)(iii); and by revising
paragraph (d)(4) to read as follows:

246.770-9 Waiver and notification

procedures.
(d)(2)

(ii) The specific warranty or
warranties required by 246.770-2(a)(1)
for which the waiver is requested, the
duration of the waiver if it is to go
beyond the instant contract, and
rationale for the waiver.

(iii) A description of the warranties or
other techniques to be employed to
assure acceptable field performance of
the weapon system.

- - . -

(4) A copy of each notification and
report to Congress shall be submitted
concurrently to the Assistant Secretary
of Defense (Acquisition and Logistics).
For Class waivers this copy shall be
submitted in advance of the transmittal
to Congress.

246.770-10 [Amended]

14. Section 246,770-10 is amended by
removing paragraph (a), subparagraphs
(3)(1) and (a)(2) and by redesignating
the existing paragraph (b) as paragraph
(a).

[FR Doc. 86-11385 Filed 5-20-86; 8:45 am)
BILLING CODE 3810-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1002

[EX Parte No. 246 (Sub #3)]

Regulations Governing Fees for
Services Performed in Connection
With Licensing and Related Services;
1985 Update; Clarification

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule.

SUMMARY: Through these final rules the
Commission clarifies its fee schedule to
make the filing fee previously adopted
for certain exempt rail transactions [See
49 FR 18491 (5-1-84), 49 FR 39548 (10-9-
84), and 50 FR 40026 (11-1-85)]
applicable to exemptions involving
acquisition and operation of certain rail
lines under 49 U.S.C. 10901 established
in Ex Parte No. 392 (Sub-No. 1), Class
Exemption For The Acquisition and
Operation of Rail Lines Under 49 U.S.C.
10901, 51 FR 2503, (1-17-86), or
exemptions of railroads from securities
regulations under 49 U.S.C. 11301
adopted in Ex Parte No. 397, Exemption
of Railroads From Securities
Regulations Under 49 U.S.C. 11301, 51
FR 4927 (2-10-86).

EFFECTIVE DATE: Upon publication in the
Federal Register, on May 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Kathleen M. King, (202) 275-7428.

SUPPLEMENTARY INFORMATION: We
believe that good cause exists under 5
U.S.C. 553(b) to make these fee schedule
modifications effective immediately
without public notice and comment. The
new exemption procedures are already
in effect. The fee that we are adopting
has been established previously for
notice of exemption proceedings through
notice and comment in Ex Parte No. 246
(Sub-No. 2) Regulations Governing Fees
For Services Performed In Connection
with Licensing and Related Services, 49
FR 18491 (5-1-85). We are simply
applying the fee to new notice ot
exemption categories. Immediate
implementation of this fee change will
remove any uncertainty about the
appropriate fee for these new
procedures and provide the public with
a reduced fee for these procedures.

Accordingly, we find that good cause
exists to waive notice and comment in
this proceeding and to have these fee
modifications become effective
immediately because any delay in
implementing this reduced fee would be
contrary to the public interest.

This action will not have a significant
economic impact on a substantial
number of small entities because we are
merely adopting an existing fee for a
similar procedure.

This action will not significantly affect
either the quality of the human
environment or conservation of energy
resources.

Appendix

List of Subjects in 49 CFR Part 1002

Administrative practice and
procedure, Freedom of Information.

PART 1002—[AMENDED]

In 49 CFR 1002.2 paragraphs (f)(33)
and (f)(54) are revised to read as
follows:

1. The authority citation for Part 1002
continues to read as follows:

Authority: 5 U.S.C. 553, 31 U.S.C. 9701, 49
U.S.C. 10321,

2. Paragraphs (f)(33) and (54) of
§ 1002.2 are revised to read as follows:

§ 1002.2 Filing fees.
-

» * * .

Type of proceeding Fees

o=

(33)(a) An application for a certificate authorizing
the construction, extension, acquisition, or oper-
ation of lines of rallroad 49 U.S.C. 10901 ..............
(b) Exempt transaction under 49 CFR 1150.31 ... 450

. . . . .

(54){a) An application to issue securiies, an ap-
plication to assume obligation or hability in re-
spect of the securities of another, an applica-
tion or petition for of an d:
Ing authorization, of an application for exemp-
tion for competitive bidding requirements of
ExParte No. 158, 49 US.C. 11301 ....cccumninins 950
(b) exempt transaction under 48 CFR Pant 1175 450

Decided: May 9, 1986,

By the Commission, Chairman Gradison,
Vice Chairman Simmons, Commissioners
Sterrett, Andre, and Lamboley.

James H. Bayne,

Secretary.

[FR Doc. 86-11380 Filed 5-20-86; 8:45 am]
BILLING CODE 7035-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 46

Increase in License Fees
AGENCY: Agricultural Marketing Service,
USDA,

ACTION: Notice of proposed revision of
regulations.

SUMMARY: The Department of
Agriculture proposes a revision of the
Regulations (other than Rules of
Practice) under the Perishable
Agricultural Commodities Act which
increases the license fee. The purpose of
the revision is to cover increased
operating costs associated with
administration of the program.

DATE: Written comments on this
proposal should be filed by June 20,
1986.

ADDRESS: Written comments should be
sent to Michael A. Clancy, P.A.C.A.
Branch, Fruit and Vegetable Division,
AMS, Room 2715, USDA, Washington,
DC 20250.

FOR FURTHER INFORMATION CONTACT:
Michael A. Clancy, Head, License
Section, P.A.C.A. Branch, Fruit and
Vegetable Division, AMS, USDA,
Washington, DC 20250, Phone (202) 447-
2814,

SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under the USDA procedures established
in the Secretary’s Memorandum 15121
and supplemental memorandum dated
March 5, 1980, to implement Executive
Order 12291 and has been classified as
“"non-major” because it does not meet
any of the criteria identified under the
Executive Order. The proposed action
will not have an annual effect on the
economy of $100 million or more, nor
will it result in a major increase in costs
or prices, The Administrator of the
Agricultural Marketing Service has
determined that the proposal is in
response to an emergency funding

situation and as such is considered to be
an agency management decision.

Background

The Perishable Agricultural
Commodities Act was enacted by
Congress in 1930 so as to establish a
code of fair trading practices covering
the marketing of fresh and frozen fruits
and vegetables in interstate or foreign
commerce. It protects growers, shippers
and distributors dealing in those
commodities by prohibiting unfair and
fraudulent practices.

The law provides for the enforcement
of contracts by providing for the
collection of damages from anyone who
fails to meet contractual obligations. On
May 7, 1984, an amendment to the PAC
Pub. L. 98-273, impressed a statutory
trust on licensees for perishable
agricultural commodities received,
products derived from, and any
receivables or proceeds due from the
sale of the commodities for the benefit
of suppliers, sellers or agents who have
not been paid.

The PACA is enforced through a
licensing system. All commission
merchant, dealers and brokers engaged
in business subject to the Act must be
licensed. The cost of administering the
Act is financed entirely through the
license fees paid by those engaging in
business subject to the law. The
Secretary is charged with setting the
license fee at a level necessary to meet
the expenses of administration within
the maximum provided in the law by
Congress. Amendments to the Act in
1981, permitted the Secretary to assess a
base annual fee of up to $300 plus an
assessment of up to $150 for each
branch operation exceeding nine. The
maximum aggregate annual license fee
for any firm cannot exceed $3,000.

The administration of the new trust
statute has increased the workload
under the program along with related
travel expenses. There has also been a
significant increase in the filings of
reparation actions by injured parties to
recover damages under their contract,
As a result, costs incurred by the
program during Fiscal Year 1985,
exceeded revenue by approximately
$125,000. It is anticipated that the
workload and travel requirements will
continue to increase as more growers,
shippers and distributors seek to utilize
the benefits and protection of the new
statute. Under the current fee

assessment, it is estimated that the
program will incur an additional deficit
in excess of $200,000 by end of Fiscal
Year 1986.

In order to assure continued and
effective administration of the program,
the license fees for firms dealing in
commodities subject to the Perishable
Agricultural Commodities Act must be
amended to reflect the increased costs
associated with the program in the
coming fiscal years. The current license
fee is $180 plus $72 for each branch or
additional business facility operated by
the applicant exceeding nine. The
Secretary has determined that an
increase in such fees to $216 and $108,
respectively will cover the costs of the
program, plus provide a reasonable
reserve,

List of Subjects in 7 CFR Part 46

Agriculture commodities.

PART 46—[AMENDED]

1. The authority citation for Part 46
continues to read as follows:

Authority: Section 15, 46 State. 537; 7 U.S.C.
4990,

2. Section 46.6 is revised to read as
follows:

§46.8 License fee.

The annual license fee is two hundred
and sixteen (216) dollars plus one
hundred eight (108) dollars for each
branch or additional business facility
operated by the applicant exceeding
nine. In no case shall the aggregate
annual fees paid by any applicant
exceed one thousand eight hundred
(1,800) dollars. The Director may require
that the fee be submitted in the form of a
money order, bank draft, cashier’s check
or certified check made payable to
Agricultural Marketing Service.
Authorized representatives of the
Department may accept fees and issue
receipts therefore.

Done at Washington, DC, on May 8, 1986.

William T. Manley,

Deputy Administrator, Marketing Programs.
[FR Doc. 86-10845 Filed 5-20-86; 8:45 am|
BILLING CODE 3410-02-M
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DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR PARTS 212 and 214

Documentary Requirements for
Nonimmigrants; Waivers, Admission of
Certain Inadmissible Aliens, Parole

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Proposed Rule,

SuMMARY: This proposed rule would
amend regulations of the Immigration
and Naturalization Service relating to
temporary alien workers seeking
classification under section
101{a){15)}(H)(i) and section 101(a)(15)(L)
of the Immigration and Nationality Act,
8 U.5.C. 1101. The purpose of this
proposed rule is to clarify and conform
Service policy to the intent of Congress
as it relates to these classes of
nonimmigrants and to facilitate the
entry into the United States of certain
nonimmigrants needed by international
businesses and other organizations
which petition on their behalf.

A main objective of the rule is to
clarify requirements for classification,
admission, and maintenance of status
under section 101(a){15)(L) and to
modify the blanket petition procedures
to make it more useful to businesses,
Under this classification, an alien
employee of a qualifying organization
may be admitted temporarily to the
United States to continue employment
with his/her same emplayer or an
affiliate or subsidiary of that employer
in a managerial, executive, or
specialized knowledge capacity. An
alien transferred to the United States
under this nonimmigrant classification is

rred to as an intracompany
nsferee, and the organization which
secks the classification of an alien as an
intracompany transferee is referred to
as the qualifying organization. The rule
would modify the blanket petition
program to expand the criteria which
petitioners must meet to file a blanket
petition, broaden the class of aliens who
seek L classification against blanket
petitions, and reduce documentation
requirements for petitioners. To
tacilitate the classification of aliens as
ntracompany transferees under blanket
petitions, all beneficiaries of blanket
Petitions outside the United States,
including Canadian nationals, would be
required to apply for classification
under section 101(a)(15)(L) and obtain a
Visa from a United States consular
officer abroad. Determinations of L 1
classification under blanket petitions

ira
ad

would be made by the Service for those
aliens who are already in the United
States and requesting an extension of
stay or change of status from some other
nonimmigrant classification.

This rule would also revise H~1 and L
requirements to change admission and/
or extension time periods for an alien's
stay in the United States, define
temporariness, and clarify Service
policy regarding the effect which
approval of a labor certification or the
filing of a preference petition has on the
alien's H-1 or L nonimmigrant status.

Other technical changes designed to
establish uniformity in the application of
Service policy and to curb abuses in the
H-1 and L classifications are proposed,

We believe that these revisions would
reflect the intent of Congress in 1970
when it modified section 101(a)(15)(H)(i)
and enacted section 101(a){15)(L}); would
clarify Service policy in these
nonimmigrant categories; and would
benefit the public by facilitating the
admission of needed personnel. These
amendments would also allow
businesses to plan their use of foreign
personnel in these categories with a
greater degree of certainty.

DATE: Interested persons are invited to
submit written comments on this
proposed rule on or before July 21, 1986.
ADDRESS: Please submit written
comments in duplicate to the Director,
Policy Directives and Instructions,
Immigration and Naturalization Service,
Room 2011, 425 Eye Street NW.,
Washington, DC 20536.

FOR FURTHER INFORMATION CONTACT:

For General Information: Loretta J.
Shogren, Director, Policy Directives
and Instructions, Immigration and
Naturalization Service, 425 Eye Street
NW., Washington, DC. 20536,
Telephone: (202) 633-3048

For Specific Information: Flora T.
Richardson, Immigration Examiner,
Immigration and Naturalization
Service, 425, Eye Street, NW., .
Washington, DC. 20538, Telephone:
(202) 633-3948.

SUPPLEMENTARY INFORMATION: The

legislative history (House Report 91-851,

U.S. Code Cong. and Ad. News 2751~

2755 (1970)) indicates that Congress

amended the existing H-1 provision and

established the L provision in 1970 to
facilitate the entry into the United States
of certain classes of nonimmigrant
aliens needed by international
businesses, universities and other
organization. The H-1 category was
modified to delete the requirement that
the job which the alien is coming ta fill
be a temporary one. The petitioner may
now temporarily employ an H-1 alien in

a permanent or a temporary job. The L
category was established to eliminate
problems faced by the international
companies having offices abroad in
transferring key personnel freely within
the organization. Prior to Pub. L. 91-225,
international personnel coming to the
United States for temporary assignment
were forced to apply for immigrant
visas, which in some cases were not
available.

It is clear from the legislative history
and the language of section
101(a)(15)(H)(i) and (L) that an alien
admitted to the United States in these
nonimmigrant categories is to be coming
to the United States for a temporary
period with the intention lo return
abroad voluntarily at the termination of
his/her authorized stay if permanent
status has not been accorded in the
meantime. These proposed regulations
set forth the procedures whereby the
benefits under section 101{a)(15)(L) and
section 101(a)(15)(H)(i) in part may be
granted, denied, extended, revoked, or
appealed.

Section 101(a)(15)(L) of the
Immigration and Nationality Act was
established to facilitate the temporary
transfer of foreign nationals with
management, executive, and specialized
skills to the United States to continue
employment with the same employer, its
parent, or a branch, subsidiary or
affiliate. Congress expected the number
of persons in this category to be small
and intended the Service to carefully
regulate and monitor the eligibility of
aliens for classification under section
101(a)(15)(L). The Service is concerned
that current Service policy, on the one
hand, restricts businesses and
organizations in transferring and
maintaining key personnel needed in the
United States and, on the other hand,
permits a number of organizations and
alien beneficiaries to qualify under
section 101(a)(15)(L) that were not
contemplated by Congress when section
101({a)(15)(L) was enacted. The proposed
revisions will address these concerns.

The Service has responsibility for
determining whether the alien is eligible
for classification under section

. 101(a)(15)(L) and whether the petitioner

is a qualifying organization. Certain
petitioners seeking the classification of
aliens as intracompany transferees may
file a blanket petition with the Service.
Under the blanket petition procedure,
the Service is responsible for
determining whether the petitioner is a
qualifying organization and has
delegated to the Department of State
responsibility for determining eligihility
of the aliens for L classification except
when the alien is in the United States.
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To ease the burden on inspectors at U.S.
ports of entry and to facilitate entry for
Ls, a visa for Canadians who seek L
classification under blanket petitions
would be provided.

The H-1 and L regulations would be
amended to define temporariness and to
include the “dual intent"” concept for
both employer and alien. "Temporary"
would be defined for H-1 or L purposes
as up to three years, with a possibility of
extensions up to two years, not to
exceed five years. One further extension
up to one year may be granted in
extraordinary circumstances. The
approval of a permanent labor
certification or the filing of a preference
petition would not in and of itself be
ground for denial of an initial or
extended H-1 or L nonimmigrant visa
petition or an application for extension
of stay, when certain conditions are met.

The substantive amendments
proposed by this document are
discussed below:

Discussion of Proposed Amendments
1. Definitions

A. Managerial and executive
capacity—These definitions would be
modified to require that virtually all of
the employee's time must be spent in
performing managerial or executive
duties. This requires a demonstration
that a beneficiary will be primarily or
solely engaged in directing the
management of an organization or a
customarily recognized division of an
organization and any other duties
performed must be incidental to those as
a manager or as an executive. The
beneficiary's job title alone would be
insufficient to establish that he or she
meets this criterion. Factors such as the
actual duties performed, the size of the
organization, and number of employees
would be evaluated to make the
determination. While it is reasonable in
organizations for a manager or
executive to perform incidental duties
related to providing a service or product
of the organization, we believe that a
substantial percentage of working time
in such activities is an indicator that the
position is other than managerial or
executive.

B. Specialized knowledge—The
definition would be revised to require
that the knowledge be narrowly held in
the organization, unique, and involve a
key process or function which enhances
the organization's operation and
competitiveness in the market. The
Service, in a number of precedent
decisions, has discussed the various
requirements for specialized knowledge
(Matter of Michelin Tire Corp., 17 1 & N
Dec. 248 (R.C. 1978); Matter of Penner,

1.D. 2865 (Com. 1982); Matter of Colley,
1.D. 2881 (Comm. 1981)). The term
“specialized knowledge" refers to
persons who, due to their outstanding
level of expertise or knowledge in a
field, are essential to a firm's ongoing
operation because they have expert
knowledge of the firm's product,
research, service, or decision-making
structure and process. The term does not
apply to persons who have general
knowledge and expertise in a field
which enables them to produce a
product or provide a service.

C. Specialized knowledge
professional—This new term relates
only to an alien who seeks “L"
classification against a blanket petition
and means an individual who possesses
specialized knowledge and is a member
of the professions, as defined in section
101(a)(32) of the Act.

D. Qualifying organization—The term
"“qualifying organization"” would be
added, to refer to the petitioner and any
related organizations found to meet the
requirements of section 101(a}(15)(L).

E. Other terms—Definitions for
intracompany transferee, parent,
subsidiary, and affiliate have been
added, since these terms are used
throughout the regulations. These
definitions reflect the Service's
interpretation and application of these
terms.

2. Petitioner’s Status

The petitioner for an intracompany
transferee must be a firm, corporation,
or other legal entity, or a parent, branch,
subsidiary or affiliate thereof which is
seeking to transfer an employee to the
United States temporarily from one of
its operations outside the United States.
The legislative history of section
101(a){15)(L) (House Report 91-851; U.S.
Code Cong. & Ad. News 2751-2755
(1970)) clearly indicates that Congress
intended this provision to be utilized by
international organizations. It was not
intended to accommodate complete
relocation of foreign enterprises to the
United States. The Board of Immigration
Appeals and the Service have held that
the statute does not require the
continuing existence of a foreign-based
legal entity since no precise structure or
organization outside the United States is
mandated by the statute. Matter of
Chartier, 16 1 & N Dec. 284 (BIA 1977),
and Matter of Thompson ID 2889 (Com.,
August 1981). However, to conform to
the intent of section 101(a)(15)(L), a
person or organization must be able to
demonstrate the ongoing international
nature of the petitioner and the
existence of foreign operations to which
the employee can reasonably be
expected to be transferred at the end of

his/her assignment in the United States.
To formalize this policy this proposed
rule would require the petitioning
employer to be an international firm,
corporation, or legal entity doing
business with employees in the United
States and at least one other country.
For an intracompany transferee to retain
eligibility under section 101(a)(15)(L) of
the Act, the petitioner must maintain its
status as an international entity for the
duration of the alien's stay in the United
States.

When a petitioner seeks to transfer an
alien to the United States to open or to
be employed in a new office, the rule
would require that the petitioner would
be approved for a period not to exceed
one year, after which the petitioner must
demonstrate that it is actually doing
business in the United States in order to
extend the validity of the petition. This
provision would reduce the incidence of
sham operations and enhance the
Service's ability to assure that
beneficiaries of such petitions maintain
their status in the United States.

3. Blanket Petition Program

The blanket petition program allows a
petitioner to seek continuing approval of
itself, its parent, and its branches,
subsidiaries, and affiliates as qualifying
organizations and, later, classification
under section 101(a)(15)(L) of multiple
numbers of aliens employed by itself, its
parent, or some of its branches,
subsidiaries and affiliates. Under the
current blanket program, a number of
employers have not taken advantage of
this streamlined procedure because they
believe that the threshold for qualifying
is too limited; specialized knowledge is
not covered; the documentation
requirements are too onerous; and the
period of petition approval is too short.
The Service has considered employer
concerns and Service operating
experience under the blanket petition
procedure and developed the following
revisions as reflected in the proposed
rule:

A. A petitioner would be able to file a
blanket petition on behalf of itself, its
parent and any number of its branches,
subsidiaries, and affiliates as qualifying
organizations if:

1. The petitioner, its parent, and those
branches, subsidiaries, and affiliates are
engaged in commercial trade or services;

2. The petitioner has an office in the
United States that has been doing
business for one year or more;

3. The petitioner has three or more
domestic and foreign branches,
subsidiaries, or affiliates; and

4. The petitioner and the other
qualifying organizations have obtained
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approval of petitions for at least 10 “L"
managers, executives, or specialized
knowledge professionals during the
previous 12 months; or have U.S.
subsidiaries or affiliates with combined
annual sales of at least 25 million
dollars; or have a United States
workforce of at least 1000 employees.

B. Blanket petitions would be
approved initially for three years and
thereafter indefinitely if and so long as
the qualifying organizations comply with
the requirements of 8 CFR 214.2(1) and
the terms of the petition.

C. The blanket procedure would be
expanded to include persons who have
specialized knowledge, but only if they
are professionals as defined in section
101(a)(32) of the Act.

D. Requirements for proof of
qualifying relationships would be
simplified, and current requirements for
documentation of the internal
organizational structure and titles of
positions would be eliminated.

E. A new form, specifically for L
petitions, would be developed, in
addition to a separate form (Certificate
of Eligibility) to be used by petitioners to
certify the eligibility of aliens against
blanket petitions when they seek to
iransfer an alien to the United States.

The Service believes that the changes
to the blanket petition'program will
increage the number of qualifying
organizations and aliens who will utilize
the blanket program. The requirements
which a petitioner must meet to file a
blanket petition have the effect of
limiting participants in the program to
medium to large organizations which
provide goods or services for profit.
Such organizations generally have
clearly defined positions and
organizational subdivisions. They
regularly maintain systems, records, and
other corporate documents such as
annuel reports, audits, and Securities
and Exchange Commission filings in
such a manner that their applications do
not require the close scrutiny required
for many others. It has been our
experience that these organizations can
readily document the relationship
between entities, and their rotation of
loreign personnel generally conforms to
the requirements of section 101(a)(15)(L)
and our regulations,

Under the blanket petition program,
the Service is responsible for
determining whether the petitioner and
related entities are qualifying
Organizations. The Department of State
or, in certain cases, the Service is
responsible for determining the
classification of aliens. This proposed
rule would increase the responsibilities
of consular officers for determining the
eligibility of aliens seeking classification

and visas based on blanket petitions.
Consular officers would determine
whether the position in which the alien
will be employed in the United States is
with an organization named in the
approval notice and whether the specific
job is managerial, executive, or requires
a specialized knowledge professional.
The consular officer would determine
further whether the alien's immediate
prior year of continuous employment
abroad was with an organization named
in the approval notice in a capacity that
was managerial, executive or required a
specialized knowlege professional, and
whether the alien's prior training and
experience qualifies him or her for the
employment in the United States.

The inclusion of specialized
knowledge along with managers and
executives under the blanket petition
program would increase the complexity
of determinations which consular
officers make under this program. A
determination of specialized knowledge
is frequently a difficult question
requiring reference to case law and
knowledge of the industry and the labor
market in the United States. To limit this
burden, only those professionals who
possess specialized knowledge would
be included under blanket petitions. The
Service would confinue to make
determinations on individual petitions
for all other applications under section
101(a)(15)(L).

This rule would also amend
documentary requirements for
nonimmigrants at 8 CFR 212.1(h) to
require that an alien, including a
Canadian national, seeking admission
uiider section 101(a)(15}(L) of the Act as
a beneficiary of a blanket petition must
possess a nonimmigrant visa issued by
an American consular officer classifying
the alien under that section. Under the
current blanket procedure, Canadian
nationals and others who qualify for a
visa waiver are considered for L
classification at a United States port of
entry. This determination will be more
complex and time-consuming under the
revised blanket program. Because of
this, we believe that it is no longer
feasible to have Service inspectors make
the required determinations at a port of
entry,

4. Temporariness and the Effect of
Obtaining a Permanent Labor
Certification or Filing a Preference
Petition in the H-1 and L Classifications

It is clear from the legislative history
and the language of section
101(a}(15)(H](i) and (L) that aliens
admitted to the United States in these
nonimmigrant categories are to be
coming to the United States for a
temporary period with the intention to

return abroad. When Congress
established section 101(a)(15)(L} in 1970,
its survey of international companies
showed “a three-year admission would
be sufficient [for an L]" but that “this
should not be construed as a basis to
deny bona fide requests for a renewal or
extension, nor should the L visa holder
be barred from due consideration of an
application for adjustment of status if he
should subsequently decide to seek
permanent resident status in the United
States", Congress was convinced that an
international company would not
jeopardize or endanger its future need
for corporate executive rotation by
attempting to misuse or abuse section
101(a)(15({L) as a vehicle for immigration.

Under the proposed regulation, the
Service would define temporariness in
the H-1 and L classification and specify
that a petitioner may legitimately have
the intent to use the services of an alien
lawfully for a temporary period, and, in
the future, to permanently employ the
alien when and if the petitioner may
lawfully do so; the alien may also
legitimately have the intent to come to
the United States temporarily and
depart voluntarily at the end of his or
her authorized stay unless, within that
period, the alien has become a
permanent resident of the United States.
The temporary admission may not be
sought, however, for the principal
purpose of immigrating prematurely. The
regulations clarify that the burden is on
the petitioner/alien to establish the
requisite intent.

Regarding "temporariness”, we
believe adoption of a generous but
specific limit on what is regarded as
temporary would best serve the
interests of the Service and the affected
public, The beneficiary of an H-1 or L
petition would be admitted to the United
States initially for a period up to three
years. An extension of stay could be
authorized for a period not to exceed
two years. After five years, an extension
of stay not to exceed one year could be
granted under extraordinary
circumstances after certification to the
Administrative Appeals Unit. A new
petition for the same alien would not be
approved unless the alien departed
voluntarily and resided outside the
United States for one year.

The approval of a permanent labor
certification or the filing of a preference
petition for an alien would not by itself
be ground to deny an H-1 or L petition .
or a request to extend an H-1 or L
petition during the five (six]-year period,
if the district director, in his judgment,
determines that certain conditions are
mel. First, the dates of temporary
employment must be within the
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prescribed time limit. Second, the
petitioner must establish that (a) the
petitioner is not requesting the
temporary classification for the
principal purpose of enabling the
employee to enter the United States
permanently in advance of the
availability of a visa number and (b), in
the case of L classification, the
pelitioner will transfer the alien to an
assignment abroad upon completion of
the approved temporary employment, ~
unless the alien has earlier been
accorded permanent resident status or
other authorization to work.

In deciding whether or not the
foregoing conditions have been met, the
district director would consider factors
such as, but not limited to the following,
as appropriate:

—Petitioner's prior history of use of
aliens in temporary and permanent
capacities and extent to which
petitioner has employed aliens
without lawful authorization

—Whether the employment appears to
be an accommodation rather than a
bona fide employer/employee
relationship

—Whether the organization has an
established program for rotation of
international personnel

—Whether the employer or a subsidiary,
parent or affiliate has operations and
an appropriate position abroad to
which the alien will be transferred at
the end of his/her authorized stay

—When the employee is a major
stockholder or the sole proprietor of
the petitioner, whether the petitioner
has a record of international
entrepreneurship,

The burden would be on the petitioner
to submit adequate proof. For H-1 and L
classification, the difference in job
duties for permanent services and
temporary services would not be
relevant to the question of intent.

Similarly, the approval of a labor
certification or the filing of a preference
petition would also not by itself be
ground to deny an alien's application for
admission, change of status, or
extension of stay if the district director,
in his judgment, determines that certain
conditions are met. The alien must
demonstrate, in the case of an H-1, that
he/she has not abandoned residence
abroad and, in the case of an H-1 or an
L, that he/she intends to enter and
remain in the United States only in
accordance with any authorized stay
and to return abroad voluntarily at or
before termination of that authorization.
In determining whether the alien meets
these conditions, the district director
would consider factors such as, but not
limited to the following as appropriate:

—Evidence of a residence abroad such
as home, bank accounts, or prospects
of a job abroad at the end of the
authorized stay

—Close family ties abroad

—History of previous stays in the
United States ard visa classifications;
evidence that the alien has not
entered or remained in the United
States in violation of status or U.S.
immigration laws

—Alien's employment history within
and outside the United States

—Whether the employment appears to
be an accommodation

—Whether the alien could reasonably
be expected to continue his career
outside the United States upon
completion of his temporary
employment.

The burden would be on the alien to
submit adequate proof.

The Service believes that the
proposed changes reflect Congressional
intent as it relates to the H-1and L
nonimmigrant categories and that the
public will benefit from the changes to
the extent that they make these
categories more useful to businesses and
other organizations. They would also
make clear Service policy regarding
admission, the alien’s temporary stay in
the United States, and requirements for
petitioners and beneficiaries who seek
approval or classification under these
nonimmigrant categories.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that the rule will
not, if promulgated, have a significant
economic impact on a substantial
number of small entities.

This rule will not be a major rule
within the meaning of section 1{b) of
E.O, 12291.

List of Subjects
8 CFR Part 212

Administrative practice and
procedure, Aliens, Immigration,
Passports and visas.

8 CFR Part 214

Administrative practice and
procedure, Aliens, Authority delegation,
Employment, Organization and
functions, Passports and visas.

Accordingly, Chapter I of Title 8 Code
of Federal Regulations would be
amended as follows:

1. The authority citation for Part 212
continues to read as follows:

Authority: Secs. 101 and 212 of the
Immigration and Nationality Act, as

amended; 8 U.S.C. 1101 and 1182,

PART 212—DOCUMENTARY
REQUIREMENTS NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

2. Section 212.1 would be amended by
adding a new paragraph (h) to read as
follows:

§ 212.1 Documentary requirements for
nonimmigrants.
* *

* * *

(h) Beneficiaries of blanket
intracompany transferee petitions.
Notwithstanding any of the provisions
of this part, an alien seeking admission
under section 101(a)(15)(L) of the Act as
a beneficiary of a blanket petition shall
possess a nonimmigrant visa issued by
an American consular officer classifying
the alien under that section.

* * - » *

PART 214—NONIMMIGRANT CLASSES

1. The authority citation for Part 214
continues to read as follows:

Authority: Secs. 101 and 214 of the
Immigration and Nationality Act, as amended
(8 U.S.C. 1101 and 1184).

2. Section 214.2 would be amended by
reviging paragraph (h)(6)(i); renumbering
paragraph (h)(6)(ii) as (h)(6){v); adding
new paragraphs (h)6)(ii), (h)(6)(iii) and
(h)(6)(iv); revising paragraph (h)(9); ;
revising and renumbering paragraph
{h)(10) as (h)(11); revising and
renumbering paragraph (h)(12) as
(h)(10); adding a new paragraph (h)(12);
renumbering paragraph (h)(11) as
(h)(13); renumbering paragraphs (h)(13)
and (h)(14) as paragraphs (h)(14) and
(h)(15), respectively; and revising (1).

§ 214.2 Special requirements for
admission, extension, and maintenance of
status.

» * - - *

(h) o

(6) Approval of Petition—(i) General.
The district director shall consider all
the evidence submitted and any other
evidence as he may independently
require to assist his adjudication. The
district director shall notify the
petitioner on Form I-171C of the
approval of a petition filed on Form
1-129B. Form I-171C shall include the
beneficiary(ies), name(s], classification,
and the petition's period of validity. A
petition for more than one beneficiary
may be approved in whole or in part.
Form 1-171C shall-cover only those
beneficiaries approved for classification
under section 101(a)(15)(H).

(ii) H-1 petition. An approved petition
for an alien classified under section
101(a)(15)(H)(i) of the Act is valid for the
period of established need for the
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beneficiary's temporary services, but not
to exceed three years,

(iii) H-2 petition. If a certification by
the Secretary of Labor or his designated
representative is attached to a petition
to accord an alien a classification under
section 101(a)(15)(H)(ii) of the Act, the
approval of the petition will not be valid
beyond the date to which the
certification is valid. When the
certification does not state a validity
period, approval of the petition will not
exceed one year from the date on which
thé certification was issued.

(iv) H-3 petition. An approved
petition for an alien classified under
section 101(a)(15)(H)(iii) of the Act is
valid for the documented length of the
approved training program.

. * - *

(9) Admission—{i) General. A
beneficiary may apply for admission to
the United States only during the
validity period of the petition. The
authorized period of the beneficiary’s
admission shall not exceed the date of
validity of the petition.

(ii) H=1 limitation on admission. An
alien who has spent five or in some
cases possibly six years in the United
States under secton 101(a)(15)(H)(i) may
not be readmitted to the United States
under that visa classification unless the
alien has resided outside the United
States for the immediate prior year, In
view of this restriction, a new petition
shall not be approved for an alien who
has spent five or six years in the United
States under section 101(a)(15)(H)(i)
unless the alien has resided outside the
United States for the immediate prior
year.

(10) Extension of visa petition
validity—(i) General. A visa petition
under section 101(a)(15)(H) may be
extended by filing a new Form 1-129B
with the number of the previously
approved petition. If there is no change
in the previously approved visa petition,
supporting documents are not required
unless requested by the Service.

(ii) H-1 petition. An H-1 petition may
be extended for a period of up to two
years; however, the total period of
approvals including the initial approval
may not exceed five years except in
extraordinary circumstances. An
additional extension not to exceed one
year may be granted beyond five years
under extraordinary circumstances.
Extraordinary circumstances shall exist
when it is found that termination of the
alien's services will impose extreme
hardship on the petitioner’s business
operation or that the alien’s services will
be in the national welfare, safety, or
Security interests of the United States.
No further extensions may be granted. If

the district director decides that
approval of the petition extension up to
six years is warranted, the decision
shall be certified to the Administrative
Appeals Unit,

(iii) H-2 and H-3 petitions. A visa
petition extension for H-2 or H-3
classification may be authorized in
increments of not more than 12 months
each under the same terms and
conditions that applied to the original
approval, !

(11) Extension of Stay—{(i) General. If
maintaining status, the beneficiary may
apply for an extension of stay to the
validity period of the approved visa
petition by submitting Form I-539. An
application for an extension of stay on
behalf of a group of beneficiaries
covered by the same original petition
must be filed on Form 1-539 by each
individual alien, but only one Form I-
129B for extension of visa petition
validity is required. In the case of an
extension of stay for an alien ensemble
performing as a group, only one Form I-
539 is required with an attached list of
beneficiaries. A change in the previously
authorized employment or training
requires the filing of a new petition by
the prospective employer or trainer and
the filing of an I1-539 by the beneficiary.
The Forms 1-539 and I-129B may be filed
concurrently. There is no appeal from
the denial of an alien’s request for an
extension of stay filed on Form I-539.

(ii) H-1 extension of stay. An
extension of stay may be authorized for
a period of up to two years for a
beneficiary of an H-1 petition. The
alien’s total period of stay may not
exceed five years, except in
extraordinary circumstances. An
extension of stay not to exceed one year
may be granted beyond five years under
the extraordinary circumstances
required in the subparagraph (10)(ii) for
extension of an H-1 visa petition. No
further extensions may be granted. If the
district director decides that approval of
the one-year extension is warranted
because of extraordinary circumstances,
the decision shall be certified to the
Administrative Appeals Unit before
service on the alien. No extension shall
be granted to exceed the validity of the
approved petition.

(iii) H-2 extension of stay. For an
alien defined in section 101(a)(15)(H)(ii)
of the Act, the application for extension
of stay must be accompanied by a labor
certification or a notice that the
certification cannot be made, and the
alien shall not be granted an extension
which would result in an unbroken stay
in the United States for more than three
years. An application for an alien
athlete or entertainer admitted under
section 101(a)(15)(H)(ii) of the Act to

perform services in the United States

Virgin Islands cannot be approved for
extension of stay beyond a total of 45
days.

(iv) H-3 extension of stay. An
extension may be authorized in
increments of not more than 12 months
each under the same terms and
conditions that apply to admission.

(12) Effect of approval of a permanent
labor certification or filing of a
preference petition on H-1
classification—{i) Petitioner. The
approval of a permanent labor
certification or the filing of a preference
petition for an alien is not by itself
ground to deny an H-1 petition or a
request to extend an H-1 petition if the
district director, in his judgment,
determines that certain conditions are
met.

(A) The dates of employment must be
within the time limit for which an H-1
petition may be authorized or extended,
and

(B) The petitioner must establish that
temporary classification is not being
requested for the principal purpose of
enabling the employee to enter the
United States permanently in advance
of the availability of a visa number,

(ii) Beneficiary. The approval of a
labor certification or the filing of a
preference petition is not by itself
ground to deny an alien's application for
admission, change of status, or
extension of stay if the district director,
in his judgment, determines that certain
conditions are met.

(A) The alien must demonstrate that
he/she has not abandoned residence
abroad, and

(B) The alien must establish that he or
she intends to enter and remain in the
United States only in accordance with
any authorized stay and to return
abroad voluntarily at or before
termination of that authorization.

* - * - -

(1) Intracompany transferees—{1)
Admission of intracompany
transferees—(i) General. Under section
101(a)(15)(L) of the Act, an alien
employee of a qualifying organization
may be admitted temporarily to the
United States to continue employment
with his/her same employer or a parent,
branch, affiliate or subsidiary of that
employer in a managerial, executive, or
specialized knowledge capacity. An
alien transferred to the United States
under this nonimmigrant classification is
referred to as an intracompany
transferee, and the organization which
seeks the classification of an alien as an
intracompany transferee is referred to
as the petitioner. The Service has
responsiblity for determining whether
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the alien is eligible for admission and
whether the petitioner is a qualifying
organization. These regulations set forth
the procedures whereby these benefits
may be applied for and granted, denied,
extended or revoked. They also set forth
procedures for appeal of adverse
decisions and admission of
intracompany transferees. Certain
petitioners seeking the classification of
aliens as intracompany transferees may
file a blanket petition with the Service,
Under the blanket petition process, the
Service is responsible for determining
whether the petitioner and its parent,
branches, subsidiaries, and affiliates
specified are qualifying organizations.
The Department of State, or, in certain
cases, the Service is responsible for
determining the classification of the
alien.

(ii) Definitions.

(A) “Intracompany transferee” means
an alien who, immediately preceding the
time of his/her application for
admission into the United States, has
been employed abroad continuously for
the immediate prior year by a firm or
corporation or other legal entity or
parent, branch, affiliate or subsidiary
thereof and who seeks to enter the
United States temporarily in order to
continue to render his/her services to
the same employer or a parent, branch,
subsidiary or affiliate thereof in a
capacity that is managerial, executive,
or involves specialized knowledge.
Periods spent in the United States in
lawful status for the same employer or a
parent, branch, subsidiary or affiliate
thereof shall not be interruptive of the
one year of continuous employment
abroad, but such periods shall not be
counted toward fulfillment of that
requirement.

(B) "Managerial capacity” means an
assignment within an organization in
which the employee for virtually all of
his/her time directs the organization or
a department or subdivision of the
organization, supervises and controls
the work of supervisory, managerial or
professional employees, has the
authority to hire and fire or recommend
those as well as other personnal actions
(such as promotion and leave
authorization), and exercises
discretionary authority over day-to-day
operations. Other duties performed must
be incidental to those as a manager. The
term manager does not include a first-
line supervisor, unless the employees
supervised are managerial or
professional.

(C) “Executive capacity” means an
assignment within an organization in
which the employee for virtually all of
his/her time directs the management of
an organization or a major component of

that organization and establishes
organizational goals and policies,
exercise wide latitude in discretionary
decision-making, receives only general
supervision or direction from higher
level executives, the board of directors,
or stockholders of the business, and
supervises and controls the work of
others acting in executive or managerial
capacities. Other duties performed must
be incidental to those as an executive.

(D) “Specialized knowledge" means
knowledge possessed by an individual
in an organization which is narrowly
held within the organization and relates
directly to the product or service of an
organization or to the equipment,
techniques, management, or other
proprietary interests of the employer.
The knowledge must be unique and
involve a key process or function which
enhances the organization's operation,
expansion, and compelitiveness in the
market place.

(E) “Specialized knowledge
professional” means an individual who
has specialized knowledge and is a
member of the professions as defined in
section 101(a)(32) of the Immigration and
Nationality Act.

(F) “New office” means an office that
has been in operation for less than one
year.

(G) "Qualifying organization" means a
United States or foreign firm,
corporation or other legal entity which,
for the duration of the alien’s stay in the
United States as an intracompany
transferee, directly or through a parent,
branch, affiliate, or subsidiary is or will
be doing business in the United States
and in at least one other country and
which otherwise meets the requirements
of section 101(a)(15)(L). A qualifying
organization is not required to engage in
international trade.

(H) "Doing business' means the
regular, systematic and continuous
provision of goods and/or services by a
qualifying organization and shall not
include the mere presence of an agent or
office of the qualifying organization in
the United States or abroad.

(I) “Parent' means a firm, corporation,
or other legal entity which has
subsidiaries and is not controlled by any
other firm, corporation, or other legal
entity.

" (J) “Branch means an operating
division of the same organization
housed in a different location.

(K) “Subsidiary” means a firm,
corporation, or other legal entity of
which a parent owns more than half of
its stock and has managerial control of
the entity; or owns 50 per cent of the
stock of a 50-50 equity joint venture and
has equal managerial control and veto
power; or owns less than half its stock

and controls the management of the
entity because of extremely diverse
holdings of minor stockholders or
because it has proxy votes which give it
a majority.

(L) “Affilizte’ means one of two legal
entities both of which are controlled by
the same individual or legal entity.

(2) Filing of petitions—{i) Except as
provided in paragraph (ii) below, a
petitioner seeking to classify an-alien as
an intracompany transferee shall file a
petition in duplicate on Form I-129L
with the district director having
jurisdiction over the area where the
alien will be employed.

(ii) A petitioner which meets the
requirements of subparagraph (4) and
seeks continuing approval of itself and
its parent, branches, specified
subsidiaries and affiliates as qualifying
organizations and, later, classification
under section 101(a)(15)(L) of multiple
numbers of aliens employed by itself, its
parent, or those branches, subsidiaries or
affiliates may file 2 blanket petition on
Form [-1229L with the district director
having jurisdiction over the area where
the petitioner has its principal office in
the United States.

(3) Evidence for individual petitions.
As individual petition filed on Form I-
129L shall be accompanied by:

(i) Evidence that the petitioner and the
organization which employed or will
employ the alien are qualifying
organizations as defined in
subparagraph (1)(ii)(G).

(i) Evidence that the alien will be
employed in an executive, managerial,
or specialized knowledge capacity,
incuding a detailed description of the
services to be performed.

(iii) Evidence that the alien has at
least one continuous year of full-time
employment abroad with a qualifying
organization immediately preceding the
filing of the petition,

(iv) Evidence that the alien's prior
year of employment was in a position
that was managerial, executive, or
involved specialized knowledge and
that the alien's prior employment
qualifies him/her to perform the
intended services in the United States;
however, the work in the United States
need not be the same work which the
alien performed abroad.

(v) It the petition indicates that the
beneficiary is coming to.open or to be
employed in a new office in the United
States, evidence that sufficient physical
premises to house the new office have
been secured by purchase, lease, or
rental and that the petitioner has
sufficient resources to remunerate the
beneficiary.
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(vi) If the beneficiary is-an owner or
major stockholder of the company the
petition must be accompanied by
evidence that the beneficiary's services
are to be used for a temporary period
and evidence that the beneficiary will
be transferred to an assignment abroad
upon the completion of the temporary
services in the United States.

(vii) Such other evidence as the
district director, in his or her discretion,
may deem necessary.

(4) Blanket Pelitions—(i) A petitioner
which meets the following requirements
may file a blanket petition seeking
continuing approval of itself and its
parent, branches, subsidiaries, and
affiliates as qualifying organizations if:

(A) The petitioner and its parent,
branches, subsidiaries, and affiliates are
engaged in commercial trade or services;
and

(B) The petitioner has an office in the
United States that has been doing
business for one year or more; and

(C) The petitioner has three or more
domestic and foreign branches,
subsidiaries, or affiliates; and

(D) The petitioner and the other
qualifying organizations have obtained
approval of petitions for at least 10 "L"
managers, executives, or specialized
knowledge professionals during the
previous 12 months; or have U.S.
subsidiaries or affiliates with combined
annual sales of at least 25 million
dollars; or have a United States
workforce of at least 1000 employees.

(i) Managers, executives, and
specialized knowledge professionals
employed by firms, corporations or
other entities which have found to be
qualifying organizations pursuant to an
approved blanket petition may be
classified as intracompany transferees
and admitted to the United States as
provided in subparagraphs (5) and (11).

(iii) An individual petition may be
filed by the petitioner or any of its
related entities only when the intended
beneficiary is ineligible for "L”
classification under the blanket petition
procedure. In all other cases, when
applying for or after obtaining approval
of a blanket petition, the petitioner shall
include (or amend to include) in the
tlanket petition all of its branches,
subsidiaries, and affiliates which plan to
seek to transfer aliens to the United
States under section 101(a)(15)(L).

liv) Evidence. A blanket petition filed
;m Form I-129L shall be accompanied

Y:

(A) Evidence that the petitioner meets
the requirements of subparagraph (4)(i).

(B) Evidence that all entities for which
approval is sought are qualifying
organizations as defined in
subparagraph (1)(ii)(G).

(C) Such other evidence as the district
director, in his or her discretion, deems
necessary in a particular case.

(5) Certification and admission
procedures for beneficiaries under
blanket petition.

(i) Jurisdiction. United States consular
officers shall have authority to
determine eligibility of individual
beneficiaries outside the United States
seeking L classification under blanket
petitions, including Canadian nationals.
An alien's change of status application
in the United States from another
nonimmigrant classification to L
classification under a blanket petition
shall be filed with the district office at
which the blanket petition was filed.

(i) Procedures—{A) When one
qualifying organization listed in an
approved blanket petition wishes to
transfer an alien outside the United
States to a qualifying organization in the
United States, the petitioner listed in the
blanket petition shall complete Form I-
1298, Certificate of Eligibility for
Intracompany Transferee under a
Blanket Petition, in an original and three
copies. The petitioner shall retain one
copy for its records and send the
original and two copies to the alien. A
copy of the approved Form I-171C must
be attached to the original and each
copy of Form 1-129S.

(B) After receipt of Form I-171C and
Form 1-128S, a qualified employee who
is being transferred to the United States
may use these documents to apply for
visa issuance with the consular officer
within six months of the date on Form I-
129S.

(C) When the alien is in the United
States and is seeking a change of status
from another nonimmigrant
classification to L classification under a
blanket petition, the petitioner shall
submit Form 1-129S, a copy of the
approved Form I-171C and Form I-506
(Application for Change of
Nonimmigrant Status) completed by the
alien beneficiary at the district office
with which the blanket petition was
filed.

(D) The consular or Service officer
shall determine whether the position in
which the alien will be employed in the
United States is with an organization
named in the approved petition and
whether the specific job is for a
manager, executive, or specialized
knowledge professional. The consular or
Service officer shall determine further
whether the alien's immediate prior year
of continuous employment abroad was
with an organization named in the
petition and was in a position as
manager, executive or specialized
knowledge professional and whether the
alien's prior employment qualifies him

or her to perform the intended services
in the United States.

(E) Consular officers may grant “L"
classification only in clearly approvable
applications. If the consular officer
determines that the alien is eligible for L
classification to assume the intended
employment in the United States, the
consular officer may issue a
nonimmigant visa, noting the visa
classification “Blanket L-1" for the
principal alien and “Blanket L-2" for
any accompanying or following to join
spouse and children. The consular
officer shall also endorse all copies of
the alien’s Form 1-129S with the blanket
L1 visa classification and return the
original and one copy to the alien. When
the alien is inspected for entry into the
United States, both copies of the Form I-
129S shall be stamped to show a validity
period not to exceed three years and the
second copy collected for control
purposes. Service officers who
determine eligibility of aliens for L-1
classification under blanket petitions
shall endorse both copies of Form I-129S
with the blanket L-1 classification and
the validity period not to exceed three
vears and retain the second copy for
Service records.

(F) If the consular officer determines
that the alien is ineligible for L
classification under a blanket petition,
the consular officer's decision shall be
final. The consular officer shall record
the reasons for the denial on form I-
1298, retain one copy, return the original
of 1-129S to the Service office which
approved the blanket petition, and
provide a copy to the alien. In such a
case, an individual petition may be filed
for the alien with the district director
having jurisdiction over the area of
intended employment; the petition shall
state the reason the alien was denied L
classification and specify the consular
office which made the determination
and the date of the determination.

(G) An alien admitted under an
approved blanket petition may be
reassigned to any organization listed in
the approved petition in the same
position without referral to the Service
during his/her authorized stay. If the
alien will be assigned to a new position,
the petitioner shall complete a new
Certificate of Eligibility and send it to
the district director who approved the
blanket petition for approval.

(6) Certification of documents by
attorneys. A copy of a document
submitted in support of a visa petition
filed pursuant to section 214(c) of the
Act and section 214.2(1) of this part may
be accepted, without the original, if the
copy bears a certification by an attorney
in accordance with section 204.2(j) of




18598

Federal Register / Vol. 51, No. 98 / Wednesday, May 21, 1986 / Proposed Rules

this chapter. However, the original
document shall be submitted if
requested by the Service.

(7) Approval of petition—(i) General.
The district director shall notify the
petitioner on Form I-171C of the
approval of an individual or a blanket
petition filed on Form 1-129L, The
original Form I-171C received from the
Service with respect to an approval
individual or blanket petition may be
duplicated by the petitioner for the
beneficiary’s use as described in
subparagraph (h)(13) below.

(A) Individual petition—{1) Form I~
171C shall include the beneficiary's
name and classification and the
petition's period of validity.

(2) An individual petition approved

Junder this paragraph shall be valid for
the period of established need for the
beneficiary's temporary services, not to
exceed three years, except where the
beneficiary is coming to the United
States to open or be employed in a new
office.

(3) If the beneficiary is coming to the
United States to open or to be employed
in a new office, the petition may be
approved for a period not to exceed one
year, after which the petitioner shall
demonstrate that it is doing business as
defined in subparagraph (1)(ii)(4) to
extend the validity of the petition.

(B) Blanket petition—{1) Form I-171C
shall identify the approval organizations
included in the petition and the
petition’s period of validity.

(2) A blanket petition approved under
this paragraph shall be valid initially for
a period of three years and may be
extended indefinitely thereafter if the
qualifying organizations have complied
with these regulations.

(3) A blanket petition may be
approved in whole or in part and shall .
cover only qualifying organizations.

(4) From the date of approval of an
indefinite blanket petition, the petitioner
shall at the end of each three-year
period provide the Service office at
which the blanket petition was filed
with a list of the aliens admitted under
the blanket petition during the preceding
three-year period, including all positions
held by each during that period, the
employing entity, and the dates of initial
admission and final departure of each
alien. Failure to provide reports may
resull in revocation of the petition

(C) Amendments. The petitioner shall
file an amended petition with the district
office where the original petition was
filed to reflect changes in approved
relationships, additional qualifying
organizations, and any information
which would affect the beneficiary's
employment under section 101(a)(15)(L)
of the Act.

(ii) Spouse and dependents. The
spouse and unmarried minor children of
the beneficiary are entitled to the same
nonimmigrant classification and length
of stay as the beneficiary, if
accompanying or following to join the
beneficiary in the United States. Neither
the spouse nor any child may accept
employment unless he or she is
otherwise authorized to be employed
pursuant to the Act.

(8) Denial of petition—{i) Individual
petition. If an individual petition is
denied, the petitioner shall be notified
on Form [-292 of the denial, the reasons,
for the denial, and the right to appeal
the denial.

(ii) Blanket petition. If a blanket
petition is denied in whole or in part, the
petitioner shall be notified on Form I-
292 of the decision, the reasons for the
denial, and the right to appeal the
denial. When the petition is denied in
part, the Service office issuing the denial
shall forward to the petitioner, along
with the denial, a Form I-171C listing
those organizations which were found to
qualify. If the decision is reversed on
appeal, a new Form 1-171C shall be sent
to the petitioner to reflect the changes
made as a result of the appeal.

(9) Revocation of approval of
individual and blanket petitions—i)
General. The petitioner shall notify the
Service of any changes in the
relationship between approved entities
and any changes in the employment of a
beneficiary which would affect
eligibility under section 101(a)(15)(L)
and these regulations within 10 days of
the change.

(ii) Automatic revocation. The

“approval of any individual or blanket

petition is automatically revoked if the
petitioner and the qualifying
organizations cease to meet the
requirements for filing the individual or
blanket petition respectively, or the
petitioner decides to withdraw the
petition. The petitioner shall notify the
Service in writing within 10 days if any
of these events occur,

(iii) Revocation on Notice—(A) The
district director shall send to the
petitioner a notice of intent to revoke
the petition in relevant part if he/she
finds:

(7) That one or more entities are no
longer qualifying organizations; or

(2) That the alien is no longer eligible
under section 101(a)(15)(L) of the Act; or

{3) That the petitioner failed to file
reports on intracompany transferee
admissions and departures as required
by subparagraph (7) of this paragraph;
or

(4) That qualifying organizations
violated requirements of section
101(a)(15)(L) and these regulations; or

(5) That the statement of facts
contained in the petition was not true

- and correct; or

(6) That approval of the petition was
improvidently granted.

(B) The notice of intent to revoke shall
contain a detailed statement of the
grounds for the revocation and the time
period allowed for the petitioner’s
rebuttal. Upon receipt of this notice, the
petitioner may submit evidence in
rebuttal within 15 days of the notice.
The district director shall consider all
relevant evidence presented in deciding
whether to revoke the petition in whole
or in part. If the petition is revoked in
part, the remainder of the petition shall
remain approved and a revised Form I-
171C shall be sent to the petitioner with
the revocation notice.

(10) Appeal of denial or revocation of
individual or blanket petition—(i) A
petition denied in whole or in part may
be appealed under Part 103 of this
chapter.

(ii) A petition that has been revoked
on notice in whole or in part may be
appealed under Part 103 of this chapter.
Automatic revocations may not be
appealed.

(11) Admission. A beneficiary may
apply for admission to the United States
only while the individual or blanket
petition is valid. The beneficiary of an
individual petition shall not be admitted
for a date past the validity period of the
petition. The beneficiary of a blanket
petition may be admitted for three years
even though the initial validity period of
the blanket petition may expire before
the end of the three-year period. The
admission period for any alien under
section 191(a)(15)(L) shall not exceed
three years unless an extension of stay
is granted pursuant to subparagraph (15)
of this paragraph.

(12) L-1 limitation on admission. An
alien who has spent five or in some
cases six years in the United States
under section 101(a)(15)(L) may not be
readmitted to the United States under
that visa classification unless the alien
has resided outside the United States for
the immediate prior year. In view of this
restriction, a new individual petition
may not be approved for an alien who
has spent five or six years in the United
States under section 101(a)(15)(L) unless
the alien worked outside the United
States for the immediate prior year. A
consular or Service officer may not grant
L classification under a blanket petition
to an alien who has spent five or six
years in the United States unless the
alien has worked outside the United
States for the immediate prior year.

(18) Beneficiary's use of Form 1-171C
and Form I-129S—(i) Beneficiary of an
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individual petition. The beneficiary of .
an individual petition who does not
require a nonimmigrant visa may
present a copy of Form I-171C at a port
of entry to facilitate entry into the
United States. The copy of Form 1-171C
shall be retained by the beneficiary and
presented for entry during the validity of
the petition provided that the i
beneficiary is entering or reentering the
United States to resume the same
employment with the same petitioner
within the validity period of the petition
and to apply for an extension to stay. A
beneficiary who is required to present a
visa for admission and whose visa will
have expired before the date of his or
her intended return may use an original
Form I-171C to apply for a new or
revalidated visa during the validity
period of the petition and to apply for an
extension of stay,

(ii) Beneficiary of a blanket petition.
Each alien seeking L classification under
a blanket petition shall present a copy
of Form I-171C and a Form I-129S from
the petitioner which identifies the
position and organization from which
the employee is transferring, the new
organization and position to which the
employee is destined, a description of
the employee’s actual duties for both the
new and former positions, and the
positions, dates, and locations of
previous L stays in the United States. A
current copy of Form 1-171C and Form I-
1298 should be retained by the
beneficiary and used for leaving and
reentering the United States to resume
employment with a qualifying
organization during his/her authorized
period of stay, for applying for an
extension of stay, for applying for a new
or revalidated visa, or for applying for
readmission at a port of entry. The alien
may be readmitied even though
reassigned to a different organization
named on the Form [-171C than the one
shown on Form 1-129S if the position is
the same,

(14) Extension of visa petition
validity—(i) Individual petition. An
individual petition under section
101(a)(15){L) shall be automatically
extended without the filing of Form I-
1291, if the district director extends the
stay of the alien beneficary in
accordance with subparagraph (1)(15)
below. A new form 1-171C shall be
issued to the petitioner at the same time
that the beneficiary is notified that his
or her extension of stay application has
been approved. The dates of extension
¢hall be the same for the petition and
the beneficiary’s extension of stay.

(ii) Blanket petitions. A blanket
petition may be extended indefinitely by
filing a new Form 1-129L, with a copy of

the previous approval notice and a
report of admissions during the
preceding three years. The report of
admissions shall include a list of the
aliens admitted under the blanket
petition during the preceding three
years, including position held during
that period, the employing entity, and
the dates of initial admission and final
departure of each alien.

(15) Extension of stay—{i) General.
An extension of stay may be authorized
for a period of up to two years for
beneficiaries of individual and blanket
petitions. The total period of stay may
not exceed five years except in
extraordinary circumstances. An
extension of stay not to exceed one year
may be granted beyond five years in
extraordinary circumstances.
Extraordinary circumstances shall exist
when it is found that termination of the
alien's services will impose extreme
hardship on the petitioner’s business
operation or that the alien’s services will
be in the national welfare, safety, and
security interests of the United States.
No further extensions may be granted. If
the district director decides that
approval of a one-year extension is
warranted because of extraordinary
circumstances, the decision shall be
certified to the Administrative Appeals
Unit before service on the alien. The
spouse and minor children of an L-1
beneficiary may be included in the
extension application and given
extensions of stay to the same date as
the beneficiary.

(ii) Beneficiary of individual petition.
A beneficiary of an individual petition
may apply for an extension of stay by
submitting Form 1-539, a copy of the
original I-171C, and a letter from the
petitioner which certifies that the terms
and conditions of the original petition
have not changed and specifies the new
dates of employment requested.

(iii) Beneficiary of blanket petition. A
beneficiary of a blanket petition may
apply for an extension of stay by
submitting Form 1-539, his or her copy of
Form I-171C and [-129S, and a letter
from the petitioner which certifies that
the terms and conditions of the petition
and the alien's employment have not
changed and specifies the new dates of
employment requested.

(iv) A new Form I-171C or a
revalidated Form I-129S as appropriate
shall be sent to the applicant if the
extension is approved. Form I-541 shall
be sent if the extension is denied. There
is no appeal from the denial of an
extension of stay.

(16) (Effect of approval of a
permanent labor certification or filing a
preference petition on L-1

classification—(i) Petitioner. The
approval of a permanent labor
certification or the filing of a preference
petition for an alien is not by itself
ground to deny an L petition or a request
to extend an L petition if the district
director, in his judgment, determines
that certain conditions are met.

(A) The dates of temporary
employment must be within the time
limit for which a petition may be
authorized or extended;

(B) The petitioner must establish that
temporary classification is not being
requested for the principal purpose of
enabling the employee to enter the
United States permanently in advance
of the availability of a visa number; and

(C) The petitioner must establish that
it will transfer the beneficiary to an
assignment abroad upon completion of
the approved temporary employment
unless the alien has been accorded
permanent resident status or other
authorization to work,

(ii) Beneficiary. The approval of a
labor certification or the filing of a
preference petition is not by itself
ground to deny an alien's application for
admission, change of status, or
extension of stay if the district director,
in his judgment, determines that the
alien has demonstrated that he/she
intends to enter and remain in the
United States only in accordance with
any authorized stay and to return
abroad voluntarily at or before
termination of that authorization.

* - * - .

Dated: May 5, 1986,
Alan C. Nelson,
Commissioner, Immignation and
Naturalization Service,
[FR Doc. 86-11440 Filed 5-20-86; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Ch. |

[Summary Notice No. PR-86-7]

Petitions for Rulemaklng; Summary of
Petitions Received and Dispositions of
Petitions Denied or Withdrawn

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of petitions for
rulemaking and of dispositions of
petitions denied or withdrawn.

SUMMARY: Pursuant to FAA's
rulemaking provisions governing the
application, processing, and disposition
of petitions for rulemaking (14 CFR Part
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11), this nctice contains a summary of
certain petitions requesting the initiation
-of rulemaking procedures for the
amendment of specified provisions of
the Federal Aviation Regulations and of
denials or withdrawals of certain
petitions previously received. The
purpose of this notice is to improve the
public's awareness of this aspect of
FAA's regulatory activities. Neither
publication of this notice nor the
inclusion or omission of information in
the summary is intended to affect the
legal status of any petition or its final
disposition.

DATE: Comments on petitions received
must identify the petition docket number
involved and be received on or before,
July 21, 1986.

ADDRESS: Send comments on the
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204),
Petition Docket No. —, 800
Independence Avenue, SW.,
Washington, DC 20591.

FOR FURTHER INFORMATION: The
petition, any comments received, and a
copy of any final disposition are filed in
the assigned regulatory docket and are
available for examination in the Rules

PETITIONS FOR RULEMAKING

Docket (AGC-204), Room 918, FAA
Headquarters Building (FOB-10A),
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
426-3644.

This notice is published pursuant to
paragraphs (b) and () of § 11.27 of Part
11 of the Federal Aviation Regulations
(14 CFR Part 11).

Issued in Washington, DC, on May 15,
1986.
John H. Cassady,

Assistant Chief Counsel, Regulations and
Enforcement Division.

o MC' "9' Petitioner

Description of the petition

24927 | Aircraft Owners and Pilcts Asseciation

24824

24855 | Falrchitd C

At TranSPOrt ASSOCIRION.......uimarersrersssinmmaissarsasssssortisssassss

MEL, and if y - apply for app
Regulations Affected: 14 CFR 91.30.

on the termination ol susp was appf

the app ce of closed: o

Descrp of Petition: To amend the etlective date of amendment 91-192 on MEL's from March 13, 1986, to July 1, 1986
To parmil aircralt owners adequate time to become aware of the termination of suspensian, to evaluale the need for an
| prior 1o the rule’s effective date and enforcement.

Petitioner’s Reason for Aule: In terminating the suspension of § 91.30 for MELs, the FAA provided 90 days from the FEOERAL
REGISTER notice 1o the effective date of March 13, 1886, For a rule which has been in suspension since 1578, the FAA
should have provided at least six months, until July 1, 1986, between notice and effect. Addtionally, the comment pencd

y 80 days. These time periods do not permit wide dissemination of

information to the pilol community and certainly do not provide adequate time for public comment. This FAA action gives

and a disregard for the quality of pubic commenl

Description of Petition: Amendment 1o Flight Time L

must begin not later than 24 hours to rasolve the matter

s 10 allow of op
routine operations. The petitioner request reconsideration of the “Rest Must Begin” provision and recommends substituting
the phrase “Must be Scheduled To Begin™ no fater than 24 hours after the

| delays that occur n

of the rest penod but

Regulations Affected: 14 CFR 121.471(c) (1), (2). (3) and 135.265(c) (1), (2), and (3).
Petitioner’s Reason for Rule: Peuhone« mlss that the unendmm would avoid introduction of a subtie sk factor that hes

played a role in a major avi The ptop

d would aiso avoid unnecassary disruption of arine

schedules without reducing rest p d for ﬂ'gm

24932 | Awcralt Owners Pilots A wation

of 45-minut

projected need, with a minimum quantity
Regulaitons Affected 14 CFR 135.157.

24889

Reguiations Affected: 14 CFR 61.23(c).

Beech Aircraft Cop

24969 | National Rifle Assoc

Regulations Alfected. 14 CFR 4525,

on the |

exemplion to the rule as currently written,
PR

Descrip of Petition: Amendmem to the oxygen raqudranm!s lo allow o]
for each pilol on pressurized aircrait.

nental g based on the

Peutioner’s Reason for Hule: The amendmeant would relieve operatars of the current economic burden of either carrying
excessive oxygen quantities or of flying at inefficient altitudes.

! of Petition: To extend the duration of a third-class airman medical certificate to 36 calendar months for non

commercial operations requinng a private or student pilot certificate.

Petitioner’s Reason for Rule: Granting the amendment would reduce a regulatory and economic burden an the public and
reduce the administrative cost and paperwork burden on the FAA, while g t safety

Descripiion of Petiton: To amend Part 45 of the Federal Aviation Regulation (FAR] lo define the location of Nationality and
Registration Marks on fixed-wing aircralt ina way that is not affected by aircraft configuration.

Peltioner's Reason for Aule: This proposal is prompted by airplane configurations that depart from the usual arrangement of
havmg horizontal stabifizers on the aft end of the luselage. Existing rules do not cover configurations with horizontal

L d end of the fuselage or with engine d str
menovmal'uselagelocalion'ovmark&Thea\anqesloPandsmpmdwwuumtemnmmWInomiu

y 10 wings that blank out

of Petition: Amendment to the requiations to prohibit certificate holders from piacing upon, or in any way altach

1o, the outside of checked baggage or any other ch
bagpage or parcel confained a firsarm.
Regulations Affected: 14 CFR 108.11.

d parcel any

gs of any kind wiich would indicate tha! ihe

to en 10 steal

bagoage containing firearms of the theft of firearms

Peutioner's Reason for Rule: Plainly, such a change s in the public lMeres| since it will minimize the possibijity of thett of
by

g what is tar

Notably, 8 day-glow orange tag on checked serves no beneficial purpose since ils only purpcrted purpose is as a form of
deciaration thal the frearm being checked as baggage is unloaded, that the luggage contaming the deciared firearm s
locked, and that the key to the luggage is in the possassion of the passenger. Cenainly, such a declaration could be made
on a form which the passenger retained with his ticket This proposed addition will also benefit airlines since it will minimae
the changs of the airine bemng suad for loss of 8 passenger’s luggage or firearms.

[FR Doc. 86-11262 Filed 5-20-86; 8:45 am|
BILLING CODE 4010-13-M

This AD would require inspection of the
wing main spar and associated structure

ACTION: Notice of proposed rulemaking
(NPRM).

14 CFR Part 39
[Docket No. 86-CE-6-AD]

Airworthiness Directives; Beech 20
Series and 100 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

to prevent possible failure from
undetected fatigue cracking.

pATE: Comments must be received on or
before June 27, 1986.

ADDRESSES: Beech Structural Inspection
and Repair Manual, P/N 98-39006, was
mailed by the manufacturer to all
owners of record in 1983. Additional

summARY: This Notice proposes to
adopt a new Airworthiness Directive
(AD), applicable to certain Beech
Models 65-90, 65-A80, 65-A80-1, 65—
A90-2, 65-A90-3, 65-A80-4, B90, C90,
C80A, E90, 100, A100, and B100
airplanes. Fatigue cracks have been
found in the wing main spar lower cap.
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copies can be obtained from Beech
Aircraft Corporation, Wichita, Kansas
67201. A copy is also contained in the
Rules Docket at the address below. Send
comments on the proposal in duplicate
to Federal Aviation Administration,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No 86—
CE-6-AD, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106,
Comments may be inspected at this
location between 8 a.m. and 4 p.m.,
Monday through Friday, holidays
excepted.

FOR FURTHER INFORMATION CONTACT:
Mr. Don Campbell, Aerospace Engineer,
Airframe Branch, ACE-120W, Wichita
Aircraft Certification Office (ACO), 1801
Airport Road, Room 100, Wichita,
Kansas 67209; Telephone (316) 946-4409.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire. Communications
should idenfity the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on
or before the closing date for comments
specified above will be considered by
the Director before taking action on the
proposed rule. The proposals contained
in this notice may be changed in the
light of comments received. Comments
are specifically invited on the overall
regulatory, economic, environmental
and energy aspects of the proposed rule.
All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
persons. A report summarizing each
FAA public contact concerned with the
substance of this proposal will be filed
in the Rules Docket.

Availability of NPRMS

Any person may obtain a copy of this
Notice of Proposed Rulemaking {(NPRM)
by submitting a request to the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Altention: Rule Docket No. 86-CE-6-
AD, Room 1558, 601 East 12th Street,
Kansas City, Missouri 64106.

Discussion

Airworthiness Directive (AD) 70-25-
04 requires inspection for fatigue cracks
in the wing main spar lower cap of
Beech Model 65-90 airplanes with Serial
Nos. below LJ-68, Subsequent to
'ssuance of this AD, approximately 1,569

additional Beech 90 and 100 Series
airplanes have been manufactured with
basically the same wing spar structure.
These airplanes are operated in a broad
spectrum of applications and structural
susceptibility to possible fatigue
cracking depends on operating use,
flight hours and environmental factors.
As a result, Beech issued Structural
Inspection and Repair Manual, P/N 98-
39006, dated December 1, 1982, which
prescribes inspection procedures for
spar caps and attach fittings for all
Beech 90 and 100 series airplanes. The
inspection schedules and requirements
may vary from one model or series to
another, but virtually the entire fleet is
affected by the manual, Voluntary
inspections per the Beech manual have

. revealed cracks in the main spar lower

caps of three Model C90, an E90 and twa
Model 100 airplanes. Because of their
location, the FAA considers these six to
be fatigue cracks which would have
grown in size, possibly causing failure of
the spar, if not detected and repaired.
Since the condition is likely to exist or
develop in other Beech 90 and 100 series
aircraft of the same design, an AD is
being proposed which would require
inspection, and when necessary the
replacement, of the wing main spar
structure in accordance with the Beech
Structural Inspection and Repair
Manual, P/N 98-39006. There are
approximately 1,569 airplanes affected
by the proposed AD, The cost of
inspecting these airplanes per the
proposed AD is estimated to be $1,500
per airplane. The total cost is estimated
to be $2,353,500 to the private sector.
The cost per airplane is less than the
significant cost amount for those small
entities operating one airplane, The
FAA has determined, on the basis of the
aircraft registration records, that less
than 1% of the owners of the affected
airplanes own more than one of the
affected airplanes, which is less than the
threshold for a substantial number of
small entities.

Therefore, I certify that this action (1)
is not a major rule under the provisions
of Executive Order 12291, (2) is not a
significant rule under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979) and (3) if
promulgated, will not have a significant
economic impact on a substantial
number of entities under the criteria of
the Regulatory Flexibility Act. A copy of
the draft regulatory evaluation has been
prepared for this action and has been
placed in the public docket. A copy of it
may be obtained by contacting the Rules
Docket at the location provided under
the caption “ADDRESSES".

List of Subjects in 14 CFR Part 39

Air Transportation, Aviation safety,
Aircraft, safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the FAR as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new AD:

Beech: Applies to Models 65-90 and 65-A90
(S/N LJ-68 thru LJ-317); 85-A90-1, 65~
A90-2, 65-A90-3, 65-A90-4, B90, CI0 (all
S/N); C90A (S/N LJ-1063 thru LJ-1087,
except L]-1085); E90, 100, A100 and B100
(all 8/N) airplanes, certificated in any
category, including those airplanes
equipped with spar reinforcing straps,
incorporated by Supplemental or original
type certificates,

Compliance: Required as indicated after
the effective date of this AD, unless already
accomplished.

To detect possible fatigue cracking of the
wing main spar lower cap and associated
structure accomplish the following:

(a) On all airplanes with more than 5,000
hours time-in-service (TIS), within the next
200 hours TIS, or within one calendar year,
whichever occurs first, inspect the wing
attach fittings, center section and outboard
wing spar caps by visual, fluorescent
penetrant and eddy current methods as
specified in the applicable section of Beech
Structural Inspection and Repair Manual,
Part No. 98-390086, revised December 20, 1984,
or later revision (BSIR Manual).

The inspection must be performed by
personnel specifically trained by Beech
Aircraft Corporation.

Note 1: A listing of approved maintenance
facilities may be obtained from the sources
listed in paragraph (f) of this AD.

(b) If any crack is found in a main spar
lower cap or fitting, prior to further flight
replace the defective part using the
procedures specified in the BSIR Manual or
with other instructions provided by Beech
Aircraft Corporation,

(c) If a crack is found, a report must be
submitted within one week to the FAA,
Wichita Aircraft Certification Office, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209. (Reporting
approved by the Office of Management and
Budget under OMB No. 2120-0056.)

(d) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
can be accomplished.

(e) The compliance time for the inspections
specified in this AD may be extended to
coincide with the next wing bolt inspection
per AD 85-22-05 if applicable.

(f) An equivalent method of compliance
with this AD, if used, must be approved by
the Manager, Wichita Aircraft Certification
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Office, 1801 Airport Road, Room 100, Wichita,

Kansas 67209; Telephone (316) 946-4400.

All persons affected by this directive may
obtain copies of the documents referred to
herein upon request to Beech Aircrafl
Corporation, Wichita, Kansas 67201 or FAA,
Office of the Regional Counsel, Room 1558,
601 East 12th Street, Kansas City, Missouri
64106.

Note 2: The wing boll inspection and
outboard wing corrosion inspections
specified in the BSIR Manual are
recommended but not required by this AD.

Issued in Kansas City. Missouri, on May 13,
1986.
Edwin S. Harris,
Director, Central Region.
FR Doc. 86-11352 Filed 5-20-86; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-NM-113-AD]
Airworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SuMMARY: This notice proposes to adopt
an airworthiness directive (AD) that
would amend an existing airworthiness
directive [AD), applicable to certain
Boeing Model 727 airplanes, which
currently requires repetitive visual
inspections for cracks and repair, if
necessary, of the forward frame of the
Number 3 cargo door cutout. This action
is prompted by the development of a
preventative modification that, if
incorporated, would eliminate the
potential for cracks developing in an
undamaged frame.

DATE: Comments must be received on or
before June 13, 1986.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel, Attention: Airworthiness Rules
Docket No. 85-NM-113-AD, 17900
Pacific Highway South, C-689686, Seattle,
Washington 98168. The applicable
service information may be obtained
from the Boeing Commercial Airplane
Company, P.O, Box 3707, Seattle,
Washington 98124, The information may
be examined at FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
8010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Stanton R. Wood, Airframe Branch,
ANM-120S; telephone (206) 431-2924.

Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Sealtle, Washington
98168.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory dacket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel, Attention:
Airworthiness Rules Docket No. 86-NM~
113-AD, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168.

‘Discussion

AD 84-21-04, Amendment 394938 (49
FR 40800), was issued October 10, 1984,
to require inspection of the forward
frame of the Number 3 cargo door cutout
for fatigue cracks. Since issuing the AD,
a preventative modification has been
developed by the manufacturer that
reduces the potential for cracking of the
frame. This modification has been ~
incorporated into Boeing Alert Service
Bulletin 727-53A0169, Revision 1, dated
March 28, 1986. This proposed
amendment would terminate the
repetitive inspection requirements of
this AD for those airplanes that have
incorporated the optional preventative
modification.

Since this amendment would only
provide an optional modification which,
if incorporated, would relieve a
repetitive inspection requirement, it
would impose no additional cost on
operators. v

For the reasons discussed above, the
FAA has determined that this document
(1) involves a proposed regulation which
is not major under Executive Order

12291 and (2) is not a significant rule
pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is certified under the
criteria for the Regulatory Flexibiity Act
that this proposed rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities because it would only add an
optional modification and would not
impose an additional burden on any
person. A copy of a draft regulatory
evaluation prepared for this action is
contained in the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

The Proposed Amendment

PART 38—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 39 U.S.C. 1354(a), 1421 and 1423
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By amending Airworthiness
Directive (AD) 84-21-04, Amendment
39-4938, (49 FR 40800; October 10, 1984},
by adding a new paragraph F., which
reads as follows:

“F, Installation of the Preventative
Modification described in Figure 2 of Boeing
Alert Service Bulletin 727-53A0169, Revision
1, dated March 28, 1986, terminates the
repetitive inspection requirements of
paragraphs A. and B. of this AD."

All persons affected by this proposal who
have not already received copies of the
appropriate service bulletin from the
manufacturer may obtain copies upon request
to the Boeing Commercial Airplane Company,
P.O. Box 3707, Seattle, Washington 98124-
2207. This document may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle, Washington
or the Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

Issued in Seattle, Washington, on May 14.
1986.

David E. Jones,
Acting Director, Northwest Mountain Region

[FR Doc. 86-11357 Filed 5-20-86; 8:45 am)
BILLING CODE 4910-13-M
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14 CFR Part 71
[Airspace Docket No. 86-ANM-18]

Proposed Alteration of Lewistown,
Coppertown, Bozeman, Montana;
Idaho Falls, Idaho; and Ogden
Municipal Airport, Utah, Control Zones

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to

change the Lewistown, Coppertown,

Bozeman, Montana; and Idaho Falls,

Idaho, Control Zones from full-time to

part-time. A temporary reduction in

personnel staffing of the Flight Service

Stations at these locations has resulted

in weather observations not being

available 24 hours a day. This action
also deletes the specified effective hours
from the Ogden Municipal Airport part-
time control zone which will allow
llexibility in extending or reducing the
control zone hours without rulemaking
action,

paTe: Comments must be received on or

before July 1, 1986.

ADDRESSES: Send comments on the

proposal to:

Manager, Airspace & System
Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 86-ANM-18, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

The official docket may be examined
in the Regional Counsel's office at the
same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:

Katherine G. Paul, ANM-535, Federal

Aviation Administration, Docket No, 86—

ANM-18, 17900 Pacific Highway South,

C-68966, Seattle, Washington 98168,

Telephone: (206) 431-2535.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
Presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted to the
address listed above. Commenters
wishing the FAA to acknowledge réceipt

of their comments on this notice must
submit with those comments a self-
addressed, stamped postcard on which
the following statement is made;
"Comments to Airspace Docket No. 86—
ANM-18", The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking any action on the
proposed rule.

The proposal contained in this notice
may be changed in the light of
comments received. All comments
submitted will be available for
examination at the address listed above
both before and after the closing date
for comments. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket,

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace &
System Management Branch, 17900
Pacific Highway South, C-68968, Seattle,
Washington, 98168. Communications
must identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular 11-2 which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.171 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to change the status of the
Lewistown, Coppertown, Bozeman,
Montana; and Idaho Falls, Idaho,
Control Zones from full-time to part-
time, A temporary reduction in
personnel staffing of the Flight Service
Stations at these locations has resulted
in weather observations not being
available 24 hours a day. The
amendment will also delete the
specified effective hours from the Ogden
Municipal Airport part-time control zone
which will allow flexibility in extending
or reducing the control zone hours
without rulemaking action.

Section 71.171 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6B dated January 2,
1986.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “major rule” under
Executive Order 12291; (2) is not a

“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evalution as the anticipated impact is so
minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in CFR Part 71
Aviation safety, Control zones.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) proposes to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

2. § 71171 is amended as follows:

§71.171 [Amended]

Lewistown, Montana [Amended]

Add "The contrel zone shall be effective
during the specified dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory."

Coppertown, Montana [Amended]

Add "The control zone shall be effective
during the specified dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.”

Bozeman, Montana [Amended]

Add “The control zone shall be effective
during the specified dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory."

Idaho Falls, Idaho [Amended]

Add “The control zone shall be effective
during the specified dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory."

Ogden Municipal Airport, Utah [Amended]

Delete “from 0800 to 2200 hours, local time,
daily."

Add “The control zone shall be effective
during the specified dates and times
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established in advance by a Notice to
Airmen. The effective date and time will
thereafler be continuously published in the
Airport/Facility Directory.”

Issued in Seattle, Washington, on May 12,
1986,
Temple H. Johnson, Jr.,
Acting Manager, Air Traffie Division,
Northwest Mountain Region.
{FR Doc, 86-11348 Filed 5-20-86; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
| Airspace Docket No. 86-AS0-17]

Proposed Alieration of Transition
Area, Erwin, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

summARY: This notice proposes to
increase the size of the Erwin, North
Carolina, transition area to
accommodate a new instrument
approach procedure which has been
developed to serve Harnett County
Airport. This action will lower the base
of controlled airspace, northeast of the
airport, from 1,200 to 700 feet above the
surface. This additional controlled
airspace is required for protection of
Instrument Flight Rules (IFR)
aeronautical activities.

DATE: Comments must be received on or
before July 1, 1986.

ADDRESS: Send comments on the
proposal in triplicate to Federal
Aviation Administration, ASO-530.
Manager, Airspace and Procedures
Branch, Docket No. 86-AS0-17, P.O.
Box 20636, Atlanta, Georgia 30320,

The official docket may be examined
in the Office of the Regional Counsel
Room 652, 3400 Norman Berry Drive,
East Point, Georgia 30344; telephone:
(404) 763-7646.

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Supervisor, Airspace
Section, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box

20636, Atlanta, Georgia 30320; telephone:

(404) 763-7646.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written dala, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments

are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commentors wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement {s made: "Comments to
Airspace Dacket No. 86-AS50-17." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Regional Counsel, Room 652, 3400
Norman Berry Drive, East Point, Georgia
30344, both before and after the closing
date for comments, A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.
Availahility of NPRM’'s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airspace and Procedures Branch (ASO-
530), Air Traffic Division P.O. Box 206386,
Atlanta, Georgia 30320. Communications
must identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) which will alter the Erwin,
North Carolina, transition area by
designating additional controlied
airspace northeast of Harnett County
Airport. This airspace is required to
support IFR aeronautical activities in the
Erwin area. Section 71.181 of Part 71 of
the Federal Aviation Regulations was
republished in FAA Handbook 7400.6B
dated January 2, 1886.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “major rule” under
Executive Order 12291; (2) is not a

“significant rule’ under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, transition area.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) proposes to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C, 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Public Law 987-449, January 12,
1943); 14 CFR 11.69.

2. §71.181 is amended as follows:

§71.181 [Amended]
Erwin, NC—[Revised]

Following . . . longitude 78°44'04"
W.); . . . insert the following words:
“within three miles each side of the 042°
bearing from the Harnett RBN (lat.
35°25'59” N,, long. 78°40'31"W.),
extending from the 7.5 mile radius area
to 8.5 miles northeast of the RBN;

Issued in East Point, Georgia, on May 9,
19686.

James L. Wright,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 86-11355 Filed 5-20-86; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 86-50-18]

Proposed Alteration of Transition
Area, Smithfield, NC

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Notice of proposed rulemaking.

summARY: This notice proposes to
increase the size of the Smithfield, Norih
Carolina, transition area to
accommodate changes in an instrument
approach procedure which serves
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Johnston County Airport. This action
will lower the floor of controlled
airspace in an area northeast of the
airport from 1,200 to 700 feet above the
surface.

pATE: Comments must be received on or
before July 1, 1986.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, ASO-530,
Manager, Airspace and Procedures
Branch, Docket No. 86~-AS0-18, P.O,
Box 20636, Atlanta, Georgia 30320.

The official docket may be examined
in the Office of the Regional Counsel,
Room 652, 3400 Norman Berry Drive,
East Point, Georgia 30344, telephone:
(404) 763-7646.

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Supervisor, Airspace
Section, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320; telephone
(404) 763-7646.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in the proposed rulemaking
by submitting such written data, views
or arguments as they may desire,
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 86-ASO-18." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
tomments submitted will be available
for examination in the Office of the
Regional Counsel, Room 652, 3400
Norman Berry Drive, East Point, Georgia
30344, both before and after the closing
date for comments. A report
Summarizing each substantive public
contact with FAA personnel concerned

with this rulemaking will be filed iri the
docket,

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airspace and Procedures Branch (ASO-
530), Air Traffic Division, P.O. Box
20636, Atlanta, Georgia 30320.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2 which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to § 71,181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) which will alter the Smithfield,
North Carolina, transition area by
designating additional controlled
airspace northeast of Johnston Gounty
Airport. This airspace is required to
support Instrument Flight Rule
aeronautical activities in the Smithfield
area. Section 71.181 of Part 71 of the
Federal Aviation Regulations was
republished in FAA Handbook 7400.6B
dated January 2, 1986.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “major rule” under
Executive Order 12291; (2) is not a
“‘significant rule”’ under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when

promulgated, will not have a significant »

economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) proposes to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) as follows:

PART 71—[AMENDED]
1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354{a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)

(Revised Public Law 97-449, January 12,
1963); 14 CFR 11.69,

2, Section 71.181 is amended as
follows:

§71.181 [Amended]
Smithfield, NC—[Revised]

That airspace extending upward from
700 feet above the surface within a
seven-mile radius of Johnston County
Airport (lat. 35°32'36" N., long. 78°23'21"
W.); within 3.5 miles each side of the
024° bearing from the Neuse RBN (lat.
35°36'24" N., long. 78°21'17" W.),
extending from the seven-mile radius
area to 9.5 miles northeast of the RBN,

Issued in East Point, Georgia, on May 9,
1986.

James L. Wright,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 86-11356 Filed 5~20-86; 8:45 am|
BILLING CODE 4910-13-M

Office of the Secretary
14 CFR Part 303
[Docket No. 44015; Notice No. 86-3]

Exemption From Prior Approval
Requirements for Certain Transactions

Correction

In FR Doc. 86-10735 beginning on page
17490 in the issue of Tuesday, May 13,
1986, make the following correction;

On page 17491, in the first column, the
sixth line from the bottom should read
"acquisitions of other air carriers should
not",

BILLING CODE 1505-01-M

DEPARTMENT OF COMMERCE
15 CFR Part 21
[Docket No. 60462-6062]

Federal Claims Collection; Debt
Collection Act of 1982; Administrative
Offset

AGENCY: Office of the Secretary,
Commerce,

ACTION: Proposed rule,

SUMMARY: The Debt Collection Act of
1982 (Pub. L. 97-385) authorizes the
Federal Government of collect debts
owed it by means of administrative
offset. This proposed rule will
implement the Act by establishing
procedures which the Department of
Commerce (hereinafter referred to as
“the Department”) will follow in making
an administrative offset.
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DATES: Comments musl be received on
or before June 20, 1986.

ADDRESS: Send comments to Sonya G.
Stewart, Director, Office of Finance and
Federal Assistance, Office of the
Secretary, Deprtment of Commerce,
Room 6827, Herbert C. Hoover Building,
14th & Constitution Avenue NW.,
Washingtan, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Roger |. Mallet, telephone (202) 377~
2324.

SUPPLEMENTARY INFORMATION: The Debt
Collection Act of 1982 (the Act) amends
the Federal Claims Collection Act of
1966 by enhancing the Government's
ability to collect money owed it through
the establishment of new debt collection
techniques such as administrative offset.
This proposed rule contains the
Department's provisions to implement
administrative offsets in collecting
delinquent accounts. The provisions are
consistent with the Federal Claims
Collection Standards issued jointly by
the Department of Justice and the
General Accounting Office as final
standards on March 9, 1984 (See 49 FR
8889).

The Act states that administrative
offset is the withholding of money
payable by the United States to, or held
by the United States on behalf of a
person, to satisfy a debt owed the
United States by that person. For
example, an administrative offset could
be initiated by the Department against
payments to be made by another
Federal department or agency to a
debtor on a Federal loan, contract, or a
grant. For administrative offset, the Act
requires that the agency observe notice
and procedural requirements before any
offset is made. Administrative offsets
may be made to satisfy an outstanding
debt up to ten years from the date the
Government's right to collect the debt
first accrued. In defining "person”, the
Act states that administrative offset
does not apply to an agency of the
United States Government, or of a State
or local government.

The administrative offset procedures
proposed by the Department cover such
aspects of offset as: (1) Coordinating
collection action with another Federal
agency (for example, when the
Commerce Department needs another
Federal agency to collect the money by
offset), (2) notifying debtors prior to
offsets being made, (3) providing the
debtor with the opportfunity to review
the Department's records related to the
particular debt, (4] providing the debtor
with the opportunity to enter into a debt
repayment agreement with the
Department, and (5) establishing time
periods in which the debtor must notify

the Department of his or her election of
any of these procedures. Review of the
record includes a review by the debtor
of the written record pertaining to the
debt, and, in some situations, an oral
hearing. The conditions for these two
procedures are outlined in this rule.

Pending adoption of this proposed
rule, the Department may pursue
administrative offsets against a debtor
is (1) failure to take such action would
substantially prejudice the
Government's ability to collect the debt,
or (2) the time before the payment is to
be made to a debtor by another Federal
agency does not reasonably permit final
adoption of this proposed rule.

Specific interim procedures for offset
against amounts payable from the Civil
Service Retirement and Disability Fund
are covered in this propased rule. The
Department will amend these
procedures following publication of
prescribed final amendments to (5 CFR
831) regulations by the Director, Office
of Personnel Management (OPM).
Proposed regulations were published on
this subject by OPM on January 4, 1985
(50 FR 473).

Executive Order 12291

This proposed action has been
reviewed and has been determined not
to be a "major rule" as defined in
Executive Order 12291 dated February
17, 1981, because it will not result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local Government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-hased
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

Regulatory Flexibility Act

The Department believes that the
proposed rule will have no “significant
economic impact upon a substantial
number of small entities" within the
meaning of section 3(a) of the
Regulatory Flexibility Act, Pub. L. 96—
354, Stat. 11684 (5 U.S,C. 605(b])). The
General Counsel has certified to the
Chief Counsel for Advocacy of the Small
Business Administration to this effect.
This conclusion is reached because the
proposed rule does not, in itself, impose
any additional reguirements upon small
entities. Accordingly, no regulatory
flexibility analysis is required.

Paperwork Reduction Act

Under section 3518 of the Paperwork
Reduction Act of 1980 and 5 CFR
1320.3(¢), the information contained in
this proposed regulation ig not subject to
the Office of Management and Budget
review-and approval.

List of Subjects in 15 CFR Part 21

Claims.

For the reasong sel forth above, it is
proposed that Part 21 be added to 15
CFR Subtitle A to read as follows:

PART 21—ADMINISTRATIVE OFFSET

211 Definitions.

21.2 Purpose and scope.

21.3 Deparlment responsibilities.

214 Notification requirements before offsct.

21.5 Exceptions to natification
requirements,

21.6 Written agreement to repay debt.

217 Review of Department records related
to the debt.

21.8 Review within the Department of a
determination of indebtedness.

218 Stay of offset.

21.10 Types of reviews.

21,11 Review procedures,

21.12 Delermination of indebtedness and
appeal from determination.

2113 Coordinating administrative offset
within the Department and with other
federal agencies.

2114 Notice of offset.

21.15 Procedures for administrative offset:
single debt.

2116 Procedures for adminisirative offset:
multiple debts.

2117 Administrative offset against amounts
payable from Civil Service Retirement
and Disability Fund,

2118 Collection against a judgment.

21,19 Liguidation of collateral.

21.20 Collection in installments.

21.21 Additional administrative collection
action.

Authority: 31 U.5.C. 3711; 4 CFR 102,

§ 21.1 Definitions.

For purposes of this subpart:

(a) The term "“administrative offset"
means salisfying a debt by withholding
of money payable by the Department 1o,
or held by the Department on behalf of &
person, to satisfy a debt owed the
Federal Government by that person.

{b) The term “person” includes
individuals, businesses, organizations
and other entities, but does not include
any agency of the United States, or any
State or local government.

(e¢) The term "claim™ and “debt" are
deemed synonymous and
interchangeable. They refer to an
amount of money or property which has
been determined by an appropriate
agency official to be owed to the United
States from any person, organization, or

e 1
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entity, except another Federal agency, a
State or local government, or Indian
Tribal Government.

(d) Agency means:

(1) An Execntive department, military
department, Government corporation, or
independent establishment as defined in
5 U.S.C. § 101, 102, 103, or 104,
respectively,

(2) The United States Postal Service;
or

(3) The Postal Rate Commission. _

(e) Deblor means the same as
"person.”

(f) “Department” means the
Department of Commerce.

(g) “Secretary” means the Secretary of
the Department of Commerce.

{h) “Assistant Secretary for
Administration" means the Assistant
Secretary for Administration of the
Department of Commerce.

(i) “United States" includes an
“agency” of the United States.

(j) “Waiver" means the cancellation,
remission, forgiveness, on non-recovery
of a debt allegedly owed by a person to
the United States.

(k) "Departmental Unit" means an
individual operating or administrative
component within the Department of
Commerce.

() “Departmental Unit Head” means
the head of an individual operating or
administrative component within the
Department of Commerce responsible
for debt collection.

(m) “Notice of Intent" means the
second demand notice sent by the
Department to the debtor indicating not
only the amount due, but also the
Department's intent to offset all or some
of the amount due from other source(s)
of Federal payment(s) that may be due a
debter,

(n) “Workout Group” means
Departmental debt collection
specialist(s) assigned 1o collection of a
delinquent debt when the claim is 30 or
more days past due.

§21.2 Purpose and scope,

[a) The proposed-regulations in this
subpart establish procedures to
implement section 10 of the Debt
Collection Act of 1982 (Pub. L. 97-365),
31U.8.C. 8716, Among other things, this
statute authorizes the head of each
dgency to collect a claim arising under
an agency program by means of
acdministrative offset, except that no
claim may be collected by such means if
cutstanding for more than 10 years after
the agency’s right to collect the debt first
accrued, unless facts material to the
Government's right to collect the debt
were not known and could not
rtasonably have been known by thé
oificial or officials of the Government

who were charged with the
responsibility to discover and collect
such debts.

(b) Unless otherwise provided for by
statute, these proposed regulations do
not apply to an agency of the United
States, a State government, or unit of
general local government. In addition,
these procedures de not apply to debts
arising under the Internal Revenue Code
of 1954 (26 U.S.C. 1-9602), the Social
Security Act (42 U.S.C. 301-13971), or the
tariff laws of the United States; and to
contracts covered by the Contract
Disputes Act of 1978 (41 U.S.C. 601-613).

(c) The proposed regulations cover
debts.owed tothe United States from
any person, organization or entity,
including debts owed by current and
former Department employees, or other
Federal employee, while employed in
one capacity or another by the
Department of Commerce.

(d) Debts or payments which are not
subject to administrative offset under 31
U.S.C. 3716, unless otherwise provided
for by contract or law, may be collected
by administrative offset under the
common law or other applicable
statutory authority.

(€) Departmental units heads (and
designees) will use administrative offset
to collect delinquent claims which are
certain in amount in every instance and
which collection is determined to be
feasible and not prohibited by law.

§21.3 Department responsibilities.

{a) Each Department of Commerce
unit which has delinquent debts owed
under its program is responsible for
collecting its claims by means of
administrative offset when appropriate
and best suited to further and protect all
the Government's interest.

(b) The Departmental unit head [or
designeej will determine the feasibility
and cost effectiveness of collection by
administrative offset on a case-by-case
basis, exercising sound discretion in
pursuing such offsets, and will consider
the following:

(1) The debtor’s financial condition;

(2) Whether offset would substantially
interfere with or defeat the purposes of
the Pederal program authorizing the
payments against which offset is
contemplated; and

(3) Whether offset best serves to
further and protect all of the interest in
the United States,

(c) Before advising the debtor that the
delinquent debt will be subject to
administrative offset, the Departmental
unit workout groups shall review the
claim and determine that the debt is
valid and overdue. In the case where a
debt arises under the programs of two or
more Department of Commerce units, or

in'such other instances as the Assistant
Secretary for Administration or his/her
designee may deem appropriate, the
Assistant Secretary, or his or her
designee, may determine which
Departmental unit workout group or
official(s) shall have responsibility for
carrying out the provisions of this
subpart.

(d) Administrative offset shall be
considered by Department units only
after attempting to collect a claim under
section 3(a) of the Federal Claims
Collection Act of 1966, as amended;
except that no claim under this Act that
has been outstanding for more than 10
years after the debt first accrued may be
collected by means of administrative
offset, unless facts, material to the right
to.collect the debt, were not known and
could not reasonably have been known
by the official of the Department who
was charged with the responsibility to
discover and collect such debts, When
the debt first accrued should be
determined according to existing laws
regarding the accrual of debts, such as
under 28 U.S.C. 2415.

§ 21.4 Notification requirements before
offset.

A debt is considered delinquent by
the Department if it is not paid within 15
days of the due date, or if there is no
due date, within 30 days of the billing
date,

(a) The Departmental unit head (and
designees) responsible for carrying out
the provisions of this subpart with
respect to the debt shall ensure that
appropriate written demands are sent to
the debtor in terms which inform the
debtor of the consequences of failure to
cooperate in payment of the debt. The
first demand letter should be sent within
ten (10) days after the date the debt
becomes delinquent. A total of three
progressively stronger written demand
letters, at not more than 80 calendar day
intervals, will normally be made unless
a response to the first or second demand
indicates that a further demand would
be futile and/or the debtor's response
does not require any or immediate
rebuttal. In determining the timing of the
demand letters, Departmental unit heads
should give due regard to the need to act
premptly; so as a generalrule, if it is
necessary torefer the debt to the
Department of Justice for action, such
referral can be made within one year of
the final determination of the facts and
the amount of the debt. When
Departmental unit heads {and
designees) deem it appropriate to
protect the Government's interests {for
example, to prevent the statute of
limitations, 28U.8.C. 2415, from
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expiring), written demand for payment
may be preceded by other appropriate
actions.

{b) The Department official
responsible for collection of the debt
{generally an accounting or finance
officer) shall ensure that an initial
written demand notice is sent to the
debtor, informing such debtor of:

(1) The basis for the indebtedness and
whatever rights the debtor may have to
seek review within the Department;

(2) The applicable standards for
assessing interest, penalties, and
administrative costs (4 CFR 102.13);

(3) That the debtor has a right to
inspect and copy Department records
related to the debt, as determined by
responsible Departmental official(s),
and that such request to inspect and
copy must be postmarked or received by
the Department no later than 30 days
after the date of the (first) demand
letter;

(4) The name, mailing address, and
telephone number of the department
workout group employee who can
provide a full explanation of the claim
and answer all related questions, as
well as explain procedures to the debtor
for inspecting and copying records
related to the debt.

(c) The responsible Department
officials shall exercise due care to
insure that demand letters are mailed or
hand delivered on the same day that
they are actually dated. If evidence
suggests that the debtor is no longer
located at the address of record,
reasonable action shall be taken by the
Departmental unit workout group to
obtain a current address, including skip-
trace assistance from the Internal
Revenue Service and/or private sector
credit reporting bureaus.

(d) Where applicable, the
Departmental unit workout group must
inform the debtor in the second demand
letter (“Notice of Intent") of:

(1) The nature and amount of the debt;

(2) That the Department intends to
collect the debt by administrative offset
until the debt and all accumulated
interest and other charges are paid in
full;

(3) That the debtor has a right to
obtain review within the Department of
the initial determination of
indebtedness, and that such request to
have a review of the basis of
indebtedness must be postmarked or
received by the Department no later
than 30 days after the date of the second
demand letter (Notice of Intent); and

(4) That the debtor may enter into a
written agreement with the responsible
Department official(s) to repay the debt
if such a request is made and received
by the Department no later than 30 days

after the date of the second demand
letter (Notice of Intent).

If the sum of the proposed offset does
not fully cover the amount of the debt
owed, the departmental unit workout
group shall also include in this second
demand letter (“Notice of Intent") the
notice provisions to debtors required by
the Debt Collection Act of 1982, and
other regulations of the Department,
pertaining to disclosure of the
delinquent debt to credit reporting
agencies, referral to private collection
agencies, salary offset, possible Internal
Revenue Service offset of tax refunds,
and referral of the debt to the Justice
Department for action to the extent
inclusion of such is appropriate and
practical. -

(e) The third demand letter will inform
the debtor that administrative offset will
be taken and will give the date for such
action (see § 21.14).

§21.5 Exceptions to notification
requirements.

(a) In cases where the notice specified
in § 21.4 already have been provided to
the debtor in connection with the same
debt under some other proceeding, such
as a final audit resolution determination,
the Department is not required to
duplicate those requirements before
effecting administrative offset.

(b) The departmental unit workout
group may effect an administrative
offset against a payment to be made to a
debtor before final adoption of this
proposed regulation if (1) failure to make
the offset would substantially prejudice
the Government's ability to collect the
debt, and (2) the time before the
payment is to be made to a debtor does
not reasonably permit final adoption of
this proposed regulation (See
Comptroller General of the United
States Published Decision, File B-
219781, September 3, 1985). Amounts
recovered by administrative offset
during the proposed rulemaking period,
but later found not to be owed by the
debtor(s) to the agency, will be refunded
promptly.

§21.6 Written agreement to repay debt.

A debtor will be provided with an
opportunity to enter into a written
agreement with the responsible
Departmental official(s) to repay the
debt owed if the following conditions
are met and if specific conditions exist
that limit his or her ability to
immediately repay the debt.

(a) Notification by debtor. The debtor
may, in response to the first written
demand or Notice of Intent, propose a
written agreement for delayed lump sum
or installment payments to repay the
debt as an alternative to administrative

offset. Any debtor who wishes to do this
must submit a proposed written
agreement signed by the debtor to repay
the debt, including interest, penalties,
and administrative costs determined by
the Department as due. This proposed
written agreement must be received by
the workout group individual specified
in § 21.4(b)(4) within 60 calendar days of
the date of the Department’s initial
written demand letter, or if in response
to the Notice of Intent, within 30
calendar days of the date of the
Department's Notice of Intent.

(b) Department response. In response
to timely notification by the debtor as
described in the paragraph (a) of this
section, the departmental unit head (or
designee) will notify the debtor within
30 calendar days whether the debtor's
proposed written agreement for
repayment is acceptable. It is within the
discretion of the departmental unit head
(or designee) to accept a repayment
agreement instead of proceeding by
offset. However, if the debt is delinquent
and the debtor has not disputed its
existence or amount, the departmental
unit head (or designed) should accept a
repayment agreement instead of offset
only if the debtor is able to establish
that offset would result in undue
financial hardship or would be against
equity and good conscience. Before
accepting a repayment agreement, the
departmental unit head (or designee)
will also consider factors such as the
financial statements provided by the
debtor, the amount of the debt, the
length of the proposed repayment period
(generally not to exceed 3 years),
whether the debtor is willing to sign a
confess-judgment note or give collateral,
and past dealings with the debtor. In
making this determination, the
departmental unit head (or designee)
will balance the Department's interest in
collecting the debt against the financial
hardship to the debtor (see § 21.20). A
departmental unit had (or designee) may
deem a repayment plan to be abrogated
if the debtor should, after the repayment
plan is signed, fail to comply with the
terms of the plan.

§21.7 Review of Department records
related to the debt.

(a) Notification by debtor. A debtor
who intends to inspect or copy
Department records related to the debt
must send a letter to the departmental
unit workout group employee specified
in § 21.4(b)(4) stating his or her
intentions. The letter must be
postmarked or received by the
Department within 30 calendar days of
the date of the Department’s first
demand letter.

13 |
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(b) Department response. In response
to timely notification by the debtor as
described in paragraph (a) of this
section, the departmental unit workout
group will notify the debtor within 10
days of the request of the location and
time when the debtor may inspect or
copy agency records related to the debt,
as well as provide the debtor with the
name and telephone number of the
contact person who may provide
assistance to the debtor for ensuring
that copies are made of all appropriate
documents related to the debt. The
debtor may also request that such
records be copied and mailed. The
responsible Department official(s) will
provide access to records within 15 days
from the date of the debtor's request for
access, or mail the records to the debtor
within such time period. Mailing of
records by departmental official(s) will
be by certified or registered mail. The
debtor will have 30 days from date of
access, or receipt of records by mail, to
review the record$ and petition the
Department for a review of the
determination of indebtedness.

§21.8 Review within the Department of a
Determination of Indebtedness.

(a) Notification by debtor. A debtor
who receives an initial demand for
payment under the procedures, or a
Notice of Intent (see § 21.4(d)), has the
right to request Department review of
the determination of indebtedness. To
exercise this right, the debtor must send
a letter requesting review to the
departmental unit workout group :
individual identification § 21.4(b)(4). The
letter must explain why the debtor seeks
review and must be postmarked within
60 calendar days of the date of the first
demand letter (or 30 days from the
Notice of Intent), or if a request has
been made by the debtor to copy or
have relevant records mailed, within the
30 calendar-day time period provided in
§ 21.7(b), above.

(b) Department response, In response
10 a timely request for review of the
initial determihation of indebtedness,
the Department unit head {or designee)
will notify the debtor whether review
will be by (1) oral hearing, or (2) by
administrative review of the record. The
notice to the debtor will include the
procedures used by Departmental
officials for administrative review of the
record, or will include information on
the date, location and procedures to be
used if review is by an oral hearing.

§21.9 Stay of Offset.

I the debtor notifies the departmental
unit head (or designee) within the 30-
day time frame provided in § 21.6 and
§ 21.8 that he or she is exercising a right

described in § 21.6 or § 21.8, the offset
will be stayed until the departmental
unit head (or designee) either makes a
determination concerning the debtor's
proposal to repay the debt or issues.a
written decision following review of the
record or, where appropriate, an oral
hearing. However, interest will continue
to accrue during any stay provided by
the Department.

§21.10 Types of reviews.

The Department will provide the
debtor with an opportunity for an oral
hearing, or an administrative review of
the documentation relating to the debt,
under the following conditions.

(a) Oral hearing. The Departmental
unit head (or designee) will provide the
debtor with a reasonable opportunity for
hearing if:

(1) An applicable statute authorizes or
requires the Department to consider
waiver of the indebtedness, the debtor
requests waiver of the indebtedness
involved, and the waiver determination
turns on credibility or veracity; or

(2) The debtor requests
reconsideration of the debt.and the
departmental unit head (or designee)
determines that the question of the
indebtedness cannot be resolved by
review of the documentary evidence.

(3) An oral hearing need not be a
formal (evidentiary type) hearing,
However, hearing officials should
carefully document all significant
matters discussed at the hearing.

(b) Administrative Review of Written
Record. Unless the departmental unit
head (or designee) determines that an
oral hearing is required (see paragraph
(a) of this section), the agency head (or

designee) will provide for a review of

the written record(s) (a review of the
documentary evidence related to the
debt, in the form of & “paper hearing”).

§21.11 Review procedures.

(a) The oral hearing will be conducted
as follows:

(1) The hearing officidl will take
necessary steps to ensure that the
hearing is conducted in a fair and
expeditious manner. If necessary, the
hearing officer may administer oaths of
affirmation.

(2) The hearing official need not use
the formal rules of evidence with regard
to admissibility of evidence or the use of
evidence once admitted. However,
parties may object to clearly irrelevant
material.

(3) The hearing official will record all
significant matters discussed at the
hearing. There will be no “official”

- record or transcript provided for these

hearings.

(4) A debtor may represent himself or
herself or may be represented by an
attorney or other person. The
Department will be represented by the
General Counsel or his designee.

(5) The General Counsel (or designee)
will proceed first by presenting evidence
on the relevant issues. The debtor then
presents his or her evidence regarding
these issues. The General Counsel then
may offer evidence to rebut or clarify
the evidence introduced by the debtor.

+ (b) Administrative Review of the
Record: The departmental unit head (or
designee) will designate an official of
the Department as hearing official who
will review administrative
determinations of indebtedness which
are not reviewable under criteria
provided in § 21.10(a) for justifying an
oral hearing. the hearing official will
review all mateial related to the debt
which is in the possession of the
Department. The hearing official will
make a determination based upon a
review of this written record, which may
include a request for reconsideration of
the determination of indebtedness, or
such other relevant material submitted
by the debtor,

(c} The Department may effect an
administrative offset against a payment
to be made to a debtor prior to the
completion of the due process
procedures required by this section, if
failure to take the offset would
substantially prejudice the Department’s
ability to collect the debt. For example,
if the time before the payment is to be
made to the debtor by another Federal
department or agency would not
reasonably permit the completion of due
process procedures, the offset may be
accomplished by the Department. such
offset prior to completion of due process
review hearing will be promptly
followed by the completion of review
and decision by the hearing official on
the validity of the debt. Amounts -
recovered by offset in these instances,
but later found not owed to the agency,
will be promptly refunded.

§ 21.12 Determination of indebtedness
and appeal from determination.

(a) Following the hearing or the
review of the record, the hearing official
will issue a written decision which
includes the supporting rationale for the
decision: The decision of the hearing
official is the Department unit's final
action with regard to the particular
administrative offset.

(b) Copies of the hearing official’s
decision will be distributed to the
General Counsel (or designee) for the
Department, the Director of the
Department's Office of Finance and
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Federal Assistance, the appropriate
Departmental unit accounting/finance
officer, the debtor and the debtor's
attorney or other representative, if
applicable.

(c) If appropriate, this decision shall
inform the debtor of the scheduled date
on or after which administrative offset
will begin. The decision shall also, if
appropriate, indicate any changes in the
information to the extent such
information differs from that provided in
the initial notification under § 21.4.

(d) Nothing in this subpart shall
preclude the Department, upon request
of the debtor alleged by a Departmental
unit to be responsible for a debt, or on
its own initiative, from reviewing the
obligation of such debtor, including an
opportunity for reconsideration of the
determination concerning th debt,
including the accuracy, timeliness,
relevance, and completeness of the
information on which the debt is based,

§ 21.13 Coordinating administrative offset
within the Department and with other
Federal agencies.

Departmental units and offices will
cooperate with other Federal
departments and agencies in effecting
collection by administrative offset.
Whenever possible, Commerce offices
should comply with requests from
within the Department and from other
Federal agencies to initiate
administrative offset procedures to
collect debts owed the United States,
unless the requesting office or agency
has not complied with the Federal
Claims Collection Standards, or the
agency's implementing regulations, or
the request would otherwise be contrary
to law or the best interests of the United
States.

(a) When the Department is owed the
debt. When the Department is owed a
debt, but another Federal agency is
responsible for making the payment to
the debtor against which administrative
offset is sought, the other agency will
not initiate the requested administrative
offset until the Department provides
responsible officials at that agency with
a written certification that the debtor -
owes the Department a debt (including
the amount and basis for the debt and
the due date of the payment) and that
the Department has complied fully with
Part 102, “Standards for the
Administrative Collection of Claims”, of
the Federal Claims Collection
Standards, as well as the Department's
implementing regulations on
administrative offsets.

(b) When another agency is owed the
debt. The Department may
administratively offset money it owes to
a person who is indebted to another

agency if requested to do so by that
agency. Such a request must be
accompanied by a certification by the
requesting agency that the person owes
the debt {including the amount and basis
for the debt) and that the creditor
agency has complied with the applicable
Federal Claims Collection Standards, as
well as the agency implementation
regulations on administrative offsets.
The request from another Federal
agency for Department cooperation in
the offset should be sent to:

Director, Office of Finance and Federal
Assistance, Room 6827, Herbert C. Hoover
Building, Washington, DC. 20230.

§21.14 Notice of offset.

Prior to effecting an administrative
offset, the Department official
responsible for collecting the debt will
advise the debtor of the impending
offset. This will be the third and final
notice to the debtor (see § 21.4), This
notice should state that the debtor has
been provided his/her rights under the
Federal Claims Collection Standards,
that a determination has been made that
collection by administrative offset
would be in the best interests of the
United States, and state the amount of
the offset, the source of funds from
which the offset will be made, and the
date the offset will be accomplished.
The third notice need not be provided to
those debtors that have been provided
with a hearing on determination of
indebtedness or under the exceptions
provided under § 21.5.

§ 21.15 Procedures for administrative
offset: single debts.

{a) Administrative offset will
commerce 31 days after the debtor
receives the Notice of Intent, unless the
debtor has requested a hearing (see
§ 21.8) or has entered into a repayment
agreement (see § 21.6).

(b) When there is review of the debt
within the Department, administrative
offset will begin after the hearing
officer’s determination has been issued
under § 21.12 and a copy of the
determination is received by the
Departmental unit's accounting or
finance office, except for the provision
provided in § 21.11(c) when immediate
action is determined necessary to
ensure the Department's position in
collection of the delinquent debt.

§ 21.16 Procedures for administrative
offset: multiple debts.

The Departmental units will follow
the procedures identified in (§ 21.15) for
the administrative offset of multiple
debts. However, when collecting
multiple debts by administrative offset,
responsible Departmental officials

should apply the recovered amounts to
those debts in accordance with the best
interests of the United States, as
determined by the facts and
circumstances of the particular case,
paying special attention to applicable
statutes of limitations.

§ 21.17 Administrative offset against
amounts payable from Civil Service
Retirement and Disability Fund.

(a) Unless otherwise prohibited by
law, the Department may request that
monies which are due and payable to a
debtor from the Civil Service Retirement
and Disability Fund be administratively
offset in reasonable amounts in order to
collect debts owed to the United States
by the debtor. Such requests shall be
made by the Departmental unit workout
officials to the appropriate officials of
the Office of Personnel Management
(OPM) in accordance with their
regulations and procedures.

(b) When making a request for
administrative offset under paragraph
(a) of the section, the responsible
workout group debt collection official
shall include a written certification that:

(1) The debtor owes the United States
a debt, including the amount and basis
for the debt;

(2) The Department has complied with
all applicable statutes, regulations, and
procedures of the Office of Personnel
Management; and ;

(3) the Department has comply with
the requirements of the applicable
provisions of the Federal Claims
Collection Standards, this agency's
implementing regulations, including any
required hearing or review.

(c) If a Departmental unit workout
group decides to request administrative
offset under paragraph (a) of this
section, the responsible debt collection
official should make the request as soon
a practical after completion of the
applicable due process procedures so
the Office of Personnel Management
may identify and "flag" the debtor's
account in anticipation of the time when
the debtor becomes eligible and
requests to receive payments from the
fund. This will satisfy any requirement
that offset be initiated prior to
expiration of the applicable statute of
limitations. At such time as the debtor
makes a claim for payments from the
fund, and if at least a year has elapsed
since the administrative offset request
was originally made, the debtor should
be permitted to offer a satisfactory
repayment plan in lieu of offset upon
establishing to the appropriate
Departmental unit head (or designee)
that changed financial circumstances
would render the offset unjust.

St et S mmmd and Tane Pdud

p2k, SR ES NS NG



d
nt

0

Federal Register / Vol. 51, No. 98 / Wednesday, May 21, 1986 / Proposed Rules

18611

(d) If the Department collects part or
all of the debt by other means before
deductions are made or completed
under paragraph (a) of this section, the
Department official responsible for
collecting the debt will act promptly to
modify or terminate the agency's request
for administrative offset under
paragraph (a) of this section.

(e) In accordance with procedures
established by the Office of Personnel
Management, the Department may
request an offset from the Civil Service
Retirement and Disability Fund prior to
completion of due process procedures.

§21.18 Collection against a judgment.

Collection by administrative offset
against a judgment obtained by a debtor
against the United States shall be
accomplished in accordance with 31
U.S.C. 8728.

§21.19 Liquidation of collateral.

If the Department holds security or
collateral which may be liquidated
through the exercise of a power of sale
in the security instrument, or a
nonjudicial foreclosure, liquidation
should be accomplished by such
procedures if the debtor fails to pay the
debt within a 90-day period after
demand, unless the cost of disposing of
the collateral would be disproportionate
to its value or special circumstances
require judicial foreclosure. The
Department collection official should
provide the debtor with reasonable
notice of the sale, an accounting of any
surplus proceeds, and any other
procedures required by contract or law.
Collection from other sources, including
liguidation of security or collateral, is
not a prerequisite to requiring payment
by a surety or insurance concern unless
such action is expressly required by
slatute or contract.

§21.20 Collection in instaliments.

(a) Whenever feasible, and unless
otherwise provided by law, debts owed
the United States, together with the
interest, penalties, and administrative
costs should be collected in one lump
sum. This true whether the debt is being
collected by administrative offset or by
another method, including voluntary
payment. However, if the debtor is
financially unable to pay the
indebtedness in one lump sum, the
responsible Departmental official(s) may
accept repayment in regular installments
(See § 21.6). Prior to approving such
'epayments, financial statements shall
be required from the debtor who
represents that he/she is unable to pay
the debt in one lump sum. A responsible
Departmental official who agrees to

accept payment in regular installments
should obtain a legally enforceable
written agreement from the debtor
which specifies all of the terms of the
arrangement and which contains a
provision accelerating the debt in the
event the debtor defaults, The size and
frequency of installment payments
should bear a reasonable relationship to
the size of the debt and the debtor's
ability to pay. If possible, the
installment payments should be
sufficient in size and frequency to
liquidate the Government's claim in not
more then three years. Installment
payments of less than $50 per month
should be accepted only if justifiable on
the grounds of financial hardship or for
some other reasonable cause. If the debt
is an unsecured claim for administrative
collection, attempts should be made to
obtain an executed confess-judgment
note, comparable to the Department of
Justice Form USA-70a, from a debtor
when the total amount of the deferred
installments will exceed $750. Such
notes may be sought when an unsecured
obligation of a lesser amount is
involved, When attempting to obtain
confess-judgment notes, departmental
units should provide their debtors with
written explanation of the consequences
of signing the note, and should maintain
documentation sufficient to demonstrate
that the debtor has signed the note
knowingly and voluntarily. Security for
deferred payments other than a confess-
judgment note may be accepted in
appropriate cases. A departmental unit
head (or designee) may accept
installment payments notwithstanding
the refusal of a debtor to execute a
confess-judgment note or to give other
security. -

(b) If the debtor owes more than one
debt and designates how a voluntary
installment payment is to be applied as
among those debts, that designation
must be followed. If the debtor does not
designate the application of the
payment, the Department debt collection
official should apply payments to the
various debts in accordance with the
best interests of the United States, as
determined by the facts and
circumstances of the particular case
paying special attention to applicable
statutes of limitations.

§ 21.21 Additional administrative
collection action.

Nothing contained in this subpart is
intended to preclude the utilization of
any other administrative remedy which
may be available,

Dated: May 186, 1986.
Sonya Stewart,

Director, Office of Finance and Federal
Assistance.

[FR Doc. 86-11435 Filed 5-20-86; 8:45 am]
BILLING CODE 3510-FA-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration
20 CFR Parts 404 and 416
[Regulations No. 4 and No. 16]

Social Security Benefits and
Supplemental Security Income;
Continued Payment of Benefits During

Appeal

AGENCY: Social Security Administration,
HHS.

ACTION: Proposed rule,

SUMMARY: These proposed regulations
implement section 223(g) of the Social
Security Act (the Act) as added by
section 2 of Pub. L. 97-455 and amended
by section 7 of the Social Security
Disability Benefits Reform Act of 1984
(Pub. L. 98460 enacted in October 1984).
The proposed regulations also
implement section 1631 of the Act, as
amended by section 7 of Pub. L. 98460,
These statutory provisions provide that
the Secretary of Health and Human
Services shall by regulations prescribe
the manner, form, and time limit within
which an individual may elect continued
payment of disability benefits pending
the outcome of his or her appeal of a
determination by SSA that his or her
physical or mental impairment(s) for
which benefits were payable has
ceased, never existed, or is no longer
disabling. These proposed regulations
provide the rules for electing
continuation of benefits under these
statutory provisions.

Under these proposed regulations, the
option to elect to continue receiving
benefits pending the outcome of a
request for reconsideration or hearing
before an administrative law judge on a
medical cessation will be provided to
the following:

—Recipients of disability insurance
benefits (and their auxiliary dependents
receiving benefits on the recipient's
wage record).

—Recipients of disabled adult child's
benefits.

—Recipients of disabled widow's and
disabled widower's benefits.

—Mothers and fathers having in care
a disabled adult child.
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—Mothers and fathers having in care
a child, under age 18 but over age 15,
who is disabled and receiving child’s
benefits.

—Recipients of S51 benefits based on
disability or blindness.

DATE: Your comments will be
considered if we receive them no later
than July 21, 1986.

ADDRESSES: Comments should be
submitted in writing to the Acting
Commissioner of Social Security,
Department of Health and Human
Services, P.O. Box 1585, Baltimore,
Maryland 21203. They may also be
delivered to the Office of Regulations,
Social Security Administration, 3-B—4
Operations Building, 6401 Security
Boulevard, Baltimore, Maryland 21235
between 8:00 a.m. and 4:30 p.m. on
regular business days. Comments
received may be inspected during these
same hours by making arrangements
with the contact person shown below.

FOR FURTHER INFORMATION CONTACT:
Lawrence V. Dudar, Legal Assistant,
Office of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235,
telephone 9301) 594-7459.

SUPPLEMENTARY INFORMATION: These
proposed regulations would implement
section 223(g) and 1631 as amended by
section 7 of Pub. L. 88-460 which
temporarily extends the title I benefit
continuation provisions of prior laws
and permanently creates a statutory
benefit continuation provision for title
XVI medical cessation cases.

Section 223(a)(1}{D] of the Act
provides that a Social Security title II
disability insurance beneficiary found to
be no longer disabled under the
provisions of the Act will receive
benefits for two months after the month
in which his or her disability is
determined to have ceased. Similarly,
section 202(d}(1){G) of the Act provides
that a title II disabled child beneficiary
(as defined by the Act) found to be no
longer disabled under the provisions of
the Act will receive benefits for two
months after the month in which his or
her disability is determined to have
ceased. The regulations at 20 CFR
404.900 give these title I beneficiaries
the right to appeal a determination of
medical cessation through the
administrative process. Prior to Pub. L.
97-455, title I beneficiaries were not
eligible for payment of continued
benefits during an appeal of a decision
that they were no longer medically
disabled. However, if the initial
cessation determination was reversed
on appeal, benefits were paid
retroactively to the first month for which

benefits were not paid as a result of the
determination of disability cessation.

Section 1631(a)(5) of the Act similarly
provides that a title XVI recipient of
disability or blindness benefits will
receive benefits for two months after the
month in which his or her disability is
determined to have ceased. Recently
revised regulations at 20 CFR
416.1413(d) (51 FR 288; January 3, 1986)
implementing sections 4 and 5 of Pub. L.
97-455 provide for an opportunity for a
disability hearing at the reconsideration
level when title XVI and concurrent title
II/X VI individuals appeal a
determination, based on medical factors,
that he or she is not disabled (a medical
cessation). These individuals retain the
right to appeal this reconsideration
decigion through a hearing before an
administrative law judge.

Prior to the enactment of Pub. L. 98-
460, benefit continuation was provided
in title XVI and concurrent title II/title
XVI cases based on the U.S. Supreme
Court decision in Goldberg v. Kelly
(1970). Current regulations at 20 CFR
416.1336 provide that title XVI recipients
found to be no longer disabled or blind
can have their benefits continued
through the first step of appeal.

Section 2 of Pub. L. 97-455

Section 2 of Pub. L. 97455, enacted in
January 1983 added a new subsection to
section 223 of the Act. Under this
provision, a title Il disability insurance
beneficiary or a child, widow, or
widower entitled to benefits based on
disability, who receives a determination
that the physical or mental
impairment(s) on the basis of which
such benefits are payable is found to
have ceased, not to have existed, or to
no longer be disabling may elect to have
benefits cantinued during appeal of the
cessation determination through the
reconsideration level, and/or until a
hearing decision or order of dismissal is
issued by an administrative law judge.
Section 2 of Pub. L. 97455 also permits
the beneficiary to elect continuation of
any other benefits that are based on his
or her wages and self-employment
income, including benefits under title
XVII of the Act (Medicare). Any
continued benefits paid under this
provision, except for those made under
title XVIII, are subject to recovery as
overpayments, subject to the same
waiver provisions in current law
(section 204 of the Act) and regulations
(20 CFR 404.501 et. seq.), where the
medical cessation determination is
upheld, on appeal, by the final decision
of the Secretary. However, waiver of
recovery of such an overpayment is
considered only if the cessation

determination was appealed in good
faith.

This provision allows continued
payment! of benefits for months
beginning in February 1983 for January
1983, or if later, the first month for which
benefits were nc longer otherwise
payable under the most recent medical
cessation determination or order of
remand.

This provision was originally effective
for medical cessation determinations
made after January 11, 1983 pending
administrative review and prior to
October 1, 1983. Continued benefits
could only be paid through June 1984.

Section 2 of Pub. L. 98-118

This provision extended the sunset
date of section 2 of Pub. L. 97455 for
continued payment of disability benefits
during appeal to include medical
cegsation determinations made prior (o
December 7, 1983. However, payments
still had to end with June 1984.

Section 7 of Pub. L. 98-460

This provision (which amends section
223(g)) extends the effective date of the
provisions of Pub. L. 97455 for title 1l
cases to include determinations that the
physical or mental impairment{s} on the
basis of which such benefits are payable
is found to have ceased, not to have
existed or to no longer be disabling
made prier to January 1, 1988. In no case
can payments be made for months after
June 1988. This provision also provides
for the continuation of payment of
benefits under title II and benefits under
title XVIII to a father or mother who has
in his or her care a child, over age 15,
who is disabled and receiving child's
benefits, based on such disability.

Section 7 of Pub. L. 98460 also
amends section 1631(a) of the Act to add
a new paragraph (7). Under this
provision, a recipient of supplemental
security income benefits based on
disability or blindness, who receives a
determination that the physical or
mental impairment(s) on the basis of
which such benefits are payable is
found to have ceased, nol to have
existed or to no longer be disabling may
elect to have benefits continued during
appeal of this determination. If elected,
these benefits would be paid until the
month before the month a decision is
issued after an administrative law judge
hearing or the month before the month
no appeal for a review or hearing is
pending, whichever is earlier.
Supplemental security income benefits
paid under this provision are subject to
recovery as overpayments and to the
waiver of recovery provisions pursuant
to section 1631(b) of the Act if the initial

€0
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medical cessation determination is
affirmed by a final decision of the
Secretary. However, waiver of recovery
of sch an overpayment will be
considered only if the determination
was appealed in good faith.

Proposed Regulatory Provisions
Tl‘.":yi.’ I[

The proposed regulations at
§404.1597(b) explain that after we have
made a determination that an
individual's physical or mental
impairment(s) has ceased, never existed,
or is no longer disabling, the individual's
title I benefits based on disability will
be stopped. We will send the individual
written notice of our determination that
explains it, the right to appeal and the
right to request continued benefits
pending reconsideration and/or a
hearing on the disability cessation
determination.

For the purpose of the proposed
regulations at § 404.1597(b) and
§404.1597a only, “benefits” means
disability cash payments and/or
Medicare, if applicable. “Election of
benefits" means the election of
disability cash payments and/or
Medicare, if applicable.

Under these proposed regulations,
litle [t individuals who receive a closed
period of disability dtermination do not
have the right to request continuation of
benefits during appeal. A closed period
of disability determination is a
determination on an application for
benefits that establishes a period of
disability for only a specified period of
lime. In a closed period of disability,
there is no determination of continuous
entitlement. Since continuous
entitlement has not been established,
there is no issue ofmedical cessation.
Also, under there proposed regulations,
litle 11 individuals who receive an
unfavorable determination on their
initial disability claim (that is their
application for benefits based
ondisability) do not have the right to
fequest continuation of benefits during
dppeal since continued benefits are only
available to claimants who were
u!r(‘md.\' receiving benefits.

The proposed regulations at
§404.1597a(a) and (b) explain that title
[lindividuals who receive a medical
tessation determination may elect to
have benefits continued during appeal of
that determination. Title Il benefits may
be continued only if the termination that
the individual's physical or mental
'mpairment(s) has ceased, has never
Existed, or is no longer disabling is made
onor after January 12, 1983 (or before
January 12,1983 and a timely request for
‘consideration or a hearing before an

AL] was pending on that date) and
before January 1, 1988. If elected, title Il
benefits may be continued beginning
with the month of Jaunary 1983 or the
first month for which benefits are no
longer otherwise payable following a
medical cessation determination of the
month of election, whichever is later.

The payments to a title II individual
who has elected to have benefits
continued will continue until the earlier
of the month before the month a
decision is issued after the AL] hearing
or the month before the month a new
decision is issued by the AL]J (or final
action by the Appeals Council on the
ALJ's recommended decision) if the
individual's case was sent back to an
AL]J for further action, or until the month
before the month no timely request is
pending after notification of an
unfavorable title Il reconsideration
determination, or June 1988.

The proposed regulations at
§ 404.1597a(c) explain that a title I
beneficiary may also elect to have
benefits continued for any title Il
auxiliary beneficiaries (e.g., eligible
spouse or children) during this appeal. If
elected, continued for the auxiliaries
will be continued for the same time
periods provided for the title II
beneficiary. Under the proposed
regulations, auxiliary beneficiaries may
also elect whether they wish to receive
continued payment of benefits, but the
title Il primary beneficiary must also
elect to have their benefits continued in
order for them to be paid. The right to
also elect continued payment of benefits
is given to title Il auxiliary beneficiaries
because these beneficiaries will be
asked to repay any overpayment
resulting from benefits continued
pending the outcome of the appeal.
Since the auxiliary beneficiaries may
not be aware of the primary
beneficiary's election of continued
benefits on their behalf, they will be
required to make a separate election to
have their benefits continue.

The proposed regulations
§ 404.1597a(d) explain that we will
notify the title Il individual of his or her
right to elect continued benefits if he or
she requests reconsideration or a
hearing on our disability cessation
determination. If the individual requests
reconsideration or a hearing, we will
request a written statement of choice
from the title Il individual as to whether
or not he or she wants benefits to
continue during appeal, and whether or
not he or she also wants title II benefits
to continue to anyone else who is
receiving benefits based on the title II
individual's wages and self-employment
income.

Title II beneficiaries may elect
continuation of benefits at the time
reconsideration is requested and again
at the time a hearing before an
administrative law judge is requested. In
title II cases, a separate election must be -
made at each level of appeal.

If the title II beneficiary does not elect
continuation of benefits at the time
reconsideration is requested, but
requests it at the time the administrative
law judge hearing is requested, we will
reinstate continued benefits effective
with the month of the latest medical
cessation determination rather than the
first month of nonpayment after the
initial medical cessation determination.
The written statement of choice, which
must be completed by the primary
beneficiary, explains the provision.

The proposed regulations
(8 404.1597a(e)), explain that we also
will contact the spouse and/or children
of a title Il individual, and obtain a
statement in writing from them as to
whether or not they wish to receive
continued benefits. However, for the
auxiliary beneficiaries (spouse or
children) to receive continued benefits,
the title Il individual must also request
that benefits be continued for them.
Under these proposed regulations, title II
auxiliary beneficiaries (spouse or
children) who are living in a separate
household and those in the same
household will be asked to repay any
overpayment resulting from benefits
continued pending the outcome of the
appeal. Since auxiliaries (spouse or
children) may not be aware of the title II
primary beneficiary's election of
continued benefits on their behalf, these
proposed regulations provide that a
separate statemént of choice to receive
or not to receive continued benefits will
also be required from auxiliary
beneficiaries,

The proposed regulations
§ 404.1597a(f), (g), (h) and (i) explain
that a title Il individual must request
continued benefits: (1) Within 10 days
after he or she receives notice of our
initial cessation determination along
with requesting consideration of that
initial determination (The 60-day period
for requesting reconsideration is not
affected by this provision.); (2) within 10
days after receiving notice of our
reconsideration cessation determination
along with requesting a hearing before
an administrative law judge (The 60-day
period for requesting a hearing is not
affected by this provision.); or (3) within
10 days after receiving a notice of the
option for continued benefits in
connection with a decision (including
court remand cases except those court
remands which carry special benefit
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continuation rights explained in section
2(e) of Pub. L. 98-460) that has been
vacated and sent back (remanded) by
the Appeals Council to an
administrative law judge for further
action.

Our experience with benefit
continuation under Pub. L. 97-455 and
98-118, which utilized a 10-day time
frame, showed that most eligible title I
individuals made an election within the
10 days. Under these propased
regulations, these individuals are given
the same period (10 days) for making
such election. This 10-day time limit is
consistent with longstanding title XVI
continued payments policy based on
Goldberg v. Kelly, 397 U.S. 254 (1870),
principles.

If the election for continued benefits is
requested after the 10-day period, we
will use the standards in current
regulations, 20 CFR 404.911, fo determine
whether good cause exists for failing to
request benefit continuation within the
10-day period, If the election for
continued benefits is made after this 10-
day period, continued benefits can only
be paid if good cause is established for
the delayed request, We apply a good
cause exception with regard to other
time limits in the appeals process. For
consistency and recognizing that certain
justifiable factors may prevent timely
requests in this situation, we are using
the same good cause considerations
here.

The proposed regulations
(§ 404.1597a(h)(2)) also explain that if
the primary beneficiary requests
continued title I benefits for a spouse or
child, the spouse or child must also
request continued benefits within 10
days after receipt of the notification of
our determination. The standards in
§ 404.911 will be used to determine if
good cause exists for the spouse's or
child's request for continuation of
benefits made after the 10-day peried.
We will consider their request to be
timely and will pay the title II spouse or
child continued benefits only if good
cause for delay is found.

Under the proposed regulation
(§ 404.1597a(i)), in decisions (including
court remand cases except those court
remands with special benefit
continuation rights under section 2(e) of
Pub. L. 98-460) vacated and sent back
(remanded) by the Appeals Council to
an administrative law judge for further
action, benefit continuation is available
effective with the first month of
nonpayment based on the prior
administrative law judge decision if
benefits were previously elected at the
administrative law judge level.

In such remanded cases, the prior
administrative law judge’s decision or

dismissal order is vacated having no
force or effect, and accordingly benefit
continuation is again available for these
title I beneficiaries. In these remanded
cases, continued benefits will be
reinstated without a new election if
continued benefits were previously
elected at the administrative law judge
level. In these remanded cases reaching
the administrative law judge, if the title
11 beneficiary did not previously elect
benefit continuation at the
administrative law judge level,
continuation of benefits is available
upon a new election by the beneficiary
and effective for the month of the
Appeals Council remand order.

If benefit continuation was previously
elected at the administrative law judge
level, we will automatically reinstate
these same continued benefits and then
update our records regarding events that
may affect the right to receive benefits.
If any of these events have occurred,
then continued benefits will be stopped
or adjusted accordingly. If benefit
continuation was not previously elected
at the administrative law judge level, we
will verify whether all requirements are
met befcse paying title II continued
benefits. This updating of our records
before payment is necessary because
benefit continuation is intended to
replace only those benefits received
prior to the medical cessatoin, i.e.,
benefits for only those individuals who
were entitled at the time of the
cessation. if any events that may affect
the right to receive benefits have
occurred, then necessary adjustments to
the benefits will be made before
reinstatement. The individual who did
not previously elect benefit continuation
did not have to report any of these
events to us, since they were not
receiving any benefits.

The proposed regulations
(§ 404.1597a(j)) explain that any title II
continued benefits received during
appeal (with the exception of Medicare
benefits) are subject to the overpayment
recovery and waiver provisions of
Regulations 20 CFR Part 404, Subpart F,
if the determination that the title II
individual is no longer disabled is not
changed by the final decision of the
Secretary. The title Il individuals who
received continued benefits would then
be asked to pay back these benefits.
However, recovery of the continued
benefits would be subject to the waiver
provisions of Regulations at 20 CFR Part
404, Subpart F, only-if the appeal was
made in good faith. We will assume that
an appeal was made in good faith unless
an individual fails to cooperate in
connection with an appeal, e.g., if he or
she fails (without a good reason] to give
us medical or other evidence, or to go

for a physical-or mental examination
when requested.

If an individual has an appeal on a
medical cessation pending under both
title IT and title XVI (that is, a
concurrent claim), the title II portion will
be handied in accordance with the title
Il proposed regulations, while the title
XVI portion will be handled in
accordance with the title XVI proposed
regulations.

Title XVI

The proposed regulations at § 416.995
explain that after we have made a
determination that an individual's
physical or mental impairment(s) has
ceased, never existed, or is no longer
disabling, the individual's title XVI
benefits based on disability or blindness
will be stopped. We will send the title
X V1 individual written notice of our
determination that explains it, the right
to appeal and the right to request
continued benefits pending
reconsideration and/or a hearing on the
disability cessation determination.

Under these proposed regulations,
title XVI individuals who receive a
determination on their application for
benefits based on disability or blindness
that they were disabled or blind for only
a specified period of time (i.e., a closed
period) do not have the right to request
continuation of benefits during appeal.
When disability has been established
for only a specified period of time, there
is no determination of continuous
eligibility. Since continuous eligibility
has not been established, there is no
issue of medical cessation. Also, under
these proposed regulations, title XVI
individuals who receive an unfavorable
determination on their initial disability
or blindness claim (that is their
application for benefits based on
disability or blindness) do not have the
right to request continuation of benefits
during appeal since continued benefits
ar only available to claimants who were
already receiving benefits.

The proposed regulations at
§ 416.996(a) explain that title XVI
individuals who receive a medical
cessation determination may elect to
have benefits continued during appeal of
that determination. This provision
applies to determinations that the
individual's physical or mental
impairment(s) has ceased, has never
existed, or is no longer disabling made
after October 1984. The payments to g
title XVI individual who has elected to
have benefits continued will continue
until the earlier of the month before the
month a decision is issued after the
administrative law judge hearing or the
month before the month a new decision




Federal Register / Vol. 51, No. 98 / Wednesday, May 21, 1986 / Proposed Rules

18615

is issued by the AL] (or final action by
the Appeals Council in the ALJ's
recommended decision) if the
individual's case was sent back to an
ALJ for further action, or until the month
before the month no timely request for
reconsideration or a hearing before an
administrative law judge is pending
after notification of an unfavorable title
XVl initial or reconsideration cessation
determination.

Regulations at 20 CFR 416.1413(d), (51
FR 288; January 3, 1986) which are
effective for title XVI determinations
made after January 3, 1986 provide a
title XVI beneficiary an opportunity for
a disability hearing at the
reconsideration level when the
beneficiary appeals an initial medical
cessation determination. Before January
3, 1988, the first level of appeal for title
XVImedical cessations was a hearing
before an administrative law judge. The
disability hearing regulations result in
similar treatment of title II and title XVI
beneficiaries in the appeals process,
including the payment of continued
benefits.

Individuals electing continuation of
title XVI benefits, in States where
Medicaid eligibility is based on receipt
of title XVI benefits and for which SSA
does Medicaid eligibility
determinations, will also have Medicaid
eligibility continued. In other States,
they will be referred to the State
Medicaid agency.

The proposed regulations at
§ 416.996(b) explain that we will notify
the title XVI individual of his or her right
to elect continued benefits if he or she
requests a reconsideration or hearing
before an administrative law judge on
our disability cessation determination. If
the individual requests a
reconsideration or hearing, we will
request a written statement of election
as to whether or not he or she wants
benefits to continue during appeal.

Title XV1 individuals may elect
continuation of benefits at the time
reconsideration is requested and again
al the time a hearing before an
administrative law judge is requested. A
separate election must be made at each
level of appeal.

If the title XVI individual does not
elect continuation of benefits at the time
reconsideration is requested, but
fequests it at the time the administrative
law judge hearing is requested, we will
reinstate continued benefits effective
with the month of the latest medical
tessation determination rather than the
first month of nonpayment after the
initial medical cessation determination.
The written statement of choice, which
must be completed by the individual,
explains this provision.

The proposed regulations at
§ 416.996(c) explain that a title XVI
individual must request continued
benefits within 10 days after receiving
notice of an initial medical cessation
determination along with requesting a
reconsideration. The 60-day period for
requesting a reconsideration is not
affected by this provision.

The new section 1631(a)(7) of the Act,
as added by section 7 of Pub. L. 98-460,
requires that title XVI individuals now
make an affirmative request to have
benefits continued. The existing title
XVl regulation (20 CFR 416.1336(b)
which is based on the U.S. Supreme
Court decision in the case of Goldberg v.
Kelly, 397 U.S. 254 (1970), provides that
title XVI benefits would continue to be
paid until a decision (or order of
dismissal) was issued at the initial level
of appeal if the appeal is filed within 10
days after receipt of notice of planned
action to stop benefits. The new
statutory authority for title XVI benefit
continuation differs from the Goldberg
v. Kelly approach by requiring that the
individual affirmatively elect benefit
continuation rather than assuming that
the individual wants continued benefits
if a hearing is requested within 10 days
unless such benefits are waived. Under
these proposed regulations, title XVI
individuals are given the same period
(per current regulations) of 10 days for
making such election.

Our experience with providing the 10-
day time frame for filing a request for
hearing and receiving benefit
continuation in title XVI cases undr the
Goldberg v. Kelly procedures, which has
been in effect since 1974, has proven
that this is an adequate time frame for
most all individuals.

The proposed title XVI regulations
§ 416.996(c) also explain that if
continued benefits are requested after
the 10-day period, we will use the
standards in current regulations, 20 CFR
416.1411, to determine whether good
cause exists for failing to request benefit
continuation within the 10-day period. If
the election for continued benefits is
made late, we will consider the request
to be timely and will pay continued
benefits only if good cause for delay is
found. We apply a good cause exception
with regard to other time limits in the
appeals process. For consistency and
recognizing that certain justifiable
factors may prevent timely requests in
this situation, we are using the same
good cause considerations here.

The proposed regulations § 416.996(d),
explain that a title XVI individual must
request continued benefits within 10
days after receiving notice of our
reconsideration cessation determination
along with requesting a hearing before

an administrative law judge. The 60-day
period for requesting a hearing is not
affected by this provision.

If the request for continued benefits is
made after the 10-day period, we will
use the standards in current regulations,
20 CFR 416.1411, to determine whether
good cause exists for failing to request
benefit continuation timely. If the
election for continued benefits is made
late, we will consider the request to bet
timely only if good cause for delay is
found.

The proposed regulations at
§ 416.996(e) explain that in title XVI
decisions (including court remand cases,
except those court remands with special
benefit continuation rights under section
2(e) of Pub. L. 98-460) vacated and sent
back (remanded) by the Appeals
Council to an administrative law judge
for further action, benefits continuation
may be available, without a new
election, effective with the first month of
nonpayment based on the prior
administrative law judge decision if
benefits were previously elected at the
administrative law judge level. In such
title XVI remanded cases, the prior
administrative law judge's decision or
dismissal order is vacated having no
force or effect, and accordingly benefit
continuation may be available again for
these title XVI beneficiaries.

If the title XVI beneficiary did not
previously elect benefit continuation at
the administrative law judge level,
continuation of benefits may be
available upon a new election by the
beneficiary and effective for the month
of the Appeals Council remand order.

Before reinstating benefits in any
remand case (including court remand
cases, excepl those court remands with
special benefit continuation rights under
section 2(e) of Pub. L. 88-460), we will
contact the title XVI individual to
update our records regarding events that
affect the right to receive, and the
amount of, benefits, such as work
activity, living arrangements, and
income and resources. Before
reinstatement, we will review and
redetermine eligibility in all cases,
whether or not benefits were previously
elected at the administrative law judge
level. This policy to do a
redetermination before reinstatement is
consistent with our responsibility to
redetermine eligiblity contained in
section 1611(c)(1) of the Social Security
Act and the regulations at 20 CFR
416.204. The redetermination is
necessary because we have not had
recent contact with the individual during
the period of nonpayment since the
individual was not under any obligation
to report changes in circumstances that
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could affect eligibility or payment
amount. Since the title XVI program is a
program based on current needs, it is
essential that a delermination be made
that the individual's current needs
support the payment, as well as the
amount, of title XVI benefits. Upon
redetermination, if all eligibility factors
are not met (other than disability or
blindness or in certain cases, not
engaging in substantial gainful activity),
we will not reinstate benefits. Any
retroactive continued benefits paid to
concurrent title Il and title XVI
beneficiaries will be subject to the
provisions of section 1127 of the Social
Security Act, as amended. That section
provides that, effective February 1985,
benefits paid after a period of
suspension or termination will be
adjusted to reflect the title XVI benefits
that would not be paid if the title II
benefits were paid when due.

Prior to November 1984, in concurrent
title I1/title XVI medical cessation cases,
under the provisions in 20 CFR 416.1336,
an individual who had filed for a
hearing within 10 days of receipt of the
cessation notice, could waive his or her
right to receive continued benefits
pending the hearing decision. He or she
. could also restrict this waiver to either
title IT or title XVI benefits only.
Therefore the claimant could continue to
receive benefits under both titles or
choose to receive benefits under only
one title. This policy will be continued
under these proposed regulations.

The proposed regulations at
§ 416.996(f) explain that any continued
title XV1 benefits received during appeal
are subject to the overpayment recovery
and waiver provisions of Regulations 20
CFR Part 416, Subpart E, if the
determination that the title XVI
individual is no longer disabled or blind
is not changed by the final decision of
the Secretary. The title XVI individuals
who received continued benefits would
then be asked to pay back these
benefits. However, the continued
benefits would be subject to the waiver
provisions of Regulations 20 CFR Part
416, Subpart E, only if the appeal was
made in good faith. We will assume that
an appeal was made in good faith unless
an individual fails to cooperate in
connection with an appeal, e.g., if he or
she lails (without a good reason) to give
us medical or other evidence, or to go
for a physical or mental examination
when requested.

If an individual has an appeal on a
medical cessation pending under both
title XV1 and title II (that is, concurrent
claim), the title XVI portion will be
handled in accordance with the title XVI
proposed regulations while the title II

portion will be handled in accordance
with the title Il proposed regulations.

Conforming changes will be made
later in 20 CFR 416.1336 and 20 CFR
416.1415.

Regulatory Procedures

Executive Order 12291—The
Secretary has determined that this is not
a major rule under E.O. 12291.
Therefore, a regulatory impact analysis
is not required.

Paperwork Reduction Act—These
proposed regulations impose no
additional reporting or recordkeeping
requirements requiring OMB clearance.

Regulatory Flexibility Act—We
certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
since they primarily affect disability
claimants. Therefore, a regulatory
flexibility analysis as provided in Pub. L.
96-354, the Regulatory Flexibility Act, is
not required.

List of Subjects

20 CFR Part 404

Administrative practice and
procedure, Death benefits, Disability
benefits, Old-age, survivors and
disability insurance.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance program,
Supplemental Security Income (SSI).

Dated: October 24, 1985,
Martha A. McSteen,
Acting Commissioner of Social Security.
Approved: December 26, 1985.

Otis R. Bowen,

Secretary of Health and Human Services.
Part 404 of 20 CFR is amended as

follows:

1. The authority citation for Supart P
of Part 404 is revised to read as follows:
Authority: Secs. 205, 223, and 1102 of the
Social Security Act, as amended 53 Stat. 1368,

as amended, 70 Stat. 815, as amended, 49
Stal. 647, as amended: 42 U.S.C. 405, 423, and
1302,

2. In Part 404, Subpart P, the existing
§ 404.1597 is redesignated paragraph (a)
General and a new paragraph (b) is
added to read as follows:

§ 404.1597 After we make a
determination that you are not now
disabled.

" - . - -

(b) If we make a determination that
your physical or mental impairment(s)
has ceased, did not exist, or is no longer
disabling (Medical Cessation
Determination). If we make a
determination that the physical or

mental impairment(s) on the basis of
which benefits were payable has
ceased, did not exist, or is no longer
disabling (a medical cessation
determination), your benefits will stop.
As described in paragraph (a) of this
section, you will receive a written notice
explaining this determination and the
month your benefits will stop. The
written notice will also explain your
right to appeal if you disagree with our
determination and your right to request
that your benefits and the benefits, if
any, of your spouse or children, be
continued under § 404.1597a. For the
purpose of this section, “benefits"
means disability cash payments and/or
Medicare, if applicable. The continued
benefit provisions of this section do not
apply to an initial determination on an
application for disability benefits, or to
a determination that you were disabled
only for a specified period of time.

3. In part 404, Subpart P, a new
§ 404.1597a is added to read as follows:

§404.1597a Continued benefits pending
appeal of a medical cessation
determination.

(a) General. If we determine that you
are not entitled to benefits because the
physical or mental impairment(s) on the
basis of which such benefits were
payable is found to have ceased, not to
have existed, or to no longer be
disabling, and you appeal that
determination, you may choose to have
your benefits continued pending
reconsideration and/or a hearing before
an administrative law judge on the
disability cessation determination. For
the purpose of this entire section, the
election of “continued benefits" means
the election of disability cash payments
and/or Medicare, if applicable. You can
also choose to have the benefits
continued for anyone else receiving
benefits based on your wages and self-
employment income (and anyone else
receiving benefits because of your
entitlement to benefits based on
disability).

(b) The provisions of this section are
available for a limited time only. (1)
Benefits may be continued under this
section only if the determination that
your physical or mental impairment(s)
has ceased, has never existed, or is no
longer disabling is made on or after
January 12, 1983 (on before January 12,
1983, and a timely request for
reconsideration or a hearing before an
administrative law judge is pending on
that date), and before January 1, 1988.

(2) Benefits may be continued under
this section only for months beginning
with January 1983, or the first month for
which benefits are no longer otherwise
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payable following our determination
that your physical or mental
impairments(s) has ceased, has never
existed, or is no longer disabling,
whichever is later.

(3) Continued payment of benefits
under this section will stop effective
with the earlier of:

(i) The month before the month in
which an administrative law judge’s
hearing decision finds that your physical
or mental impairment(s) has ceased, has
never existed, or is no longer disabling
or the month before the month of a new
administrative law judge decision (or
final action by the Appeal Council on
the administrative law judge’s
recommended decision if your case was
sent back to an administrative law judge
is pending; or

{iii) June 1988.

(c) Continuation of benefits for
anyone else pending your appeal. (1)
When you file a request for
reconsideration or hearing before an
administrative law judge on your
determination that your physical or
mental impairment(s) has ceased, has
never existed, or is no longer disabling,
or your case has been sent back
(remanded) to an administrative law
judge for further action, you may also
choose to have benefits continue for
anyone else who is receiving benefits
based on your wages and self-
employment income (and for anyone
else receiving benefits because of your
entitlement to benefits based on
disability), pending the outcome of your
appeal.,

(2) If anyone else is receiving benefits
based on your wages and self-
employment income, we will notify him
or her of the right to choose to have his
or her benefits continue pending the
outcome of your appeal. Such benefits
can be continued for the time period in
paragraph (b) of this section only if he or
she chooses to have benefits continued
and you also choose to have to have his
or her benefits contintied.

(d) Statement of choice. When you or
another party request reconsideration
under § 404.908(a) or a hearing before an
administrative law judge under
§ 404.932(a) on our determination that
your physical or mental impairment(s)
has ceased, has never existed, or is no
longer disabling, or if your case is sent
back (remanded) to an administrative
law judge for further action, we will
explain your right to receive continued
benefits and ask you to complete a
Statement specifying which benefits you
wish to have continued pending the
outcome of the reconsideration or
hearing before an administrative law
judge. You may elect to receive only
Medicare benefits during appeal even if

you do not want to receive continued
disability benefits. If anyone else is
receiving benefits based on your wages
and self-employment income (or
because of your entitlement to benefits
based on disability), we will ask you to
complete a statement specifying which
benefits you wish to have continued for
them, pending the outcome of the
request for reconsideration or hearing
before an administrative law judge. If
you request appeal but you do not want
to receive continued benefits, we will
ask you to complete a statement
declining continued benefits indicating
that you do not want to have your
benefits and those of your family, if any,
continued during the appeal.

(e) Your spouse’s or children’s
statement of choice. If you request, in
accordance with paragraph (d) of this
section, that benefits also be continued
for anyone who had been receiving
benefits based on your wages and self-
employment, we will send them a
written notice. The notice will explain
their rights and ask them to complete a
statement either declining continuing
benefits, or specifying which benefits
they wish to have continued, pending
the outcome of the request for
reconsideralion or a hearing before an
administrative law judge.

(f) What you must do to receive
continued benefits pending notice of our
reconsideration determination. (1) If you
want to receive continued benefits
pending the outcome of your request for
reconsideration, you must request
reconsideration and continuation of
benefits no later than 10 days after the
date you receive the notice of our initial
determination that your physical or
mental impairment(s) has ceased, has
never existed, or is no longer disabling.
Reconsideration must be requested as
provided in § 404.909, and you must
request continued benefits using a
statement in accordance with paragraph
(d) of this section.

(2) If you fail to request
reconsideration and continued benefits
within the 10-day period required by
paragraph (f)(1) of this section, but later
ask that we continue your benefits
pending a reconsidered determination,
we will use the rules in § 404.911 to
determine whether good cause exists for
vour failing to request benefit
continuation within 10 days after receipt
of the notice of the initial cessation
determination. If you request continued
benefits after the 10-day period, we will
consider the request to be timely and
will pay continued benefits only if good
cause for delay is established.

(8) What you must do to receive
continued benefits pending an
administrative law judge’s decision. (1)

To receive continued benefits pending
an administrative law judge’s decision
on our reconsideration determination,
you must request a hearing and
continuation of benefits no later than 10
days after the date you receive the
notice of our reconsideration
determination that your physical or
mental impairment(s) has ceased, has
never existed, or is no longer disabling.
A hearing must be requested as
provided in § 404.933, and you must
request continued benefits using a
statement in accordance with paragraph
(d) of this section.

{2) If you request continued benefits
pending an administrative law judge’s
decision but did not request continued
benefits while we were reconsidering
the initial cessation determination, your
benefits will begin effective the month
of the reconsideration determination.

(3) If you fail to request continued
payment of benefits within the 10-day
period required by paragraph (g)(1) of
this section, but you later ask that we
continue your benefits pending an
administrative law judge's decision on
our reconsidered determination, we will
use the rules as provided in § 404.911 to
determine whether good cause exists for
your failing to request benefit
continuation within 10 days after receipt
of the reconsideration determination. If
you request continued benefits after the
10-day period, we will consider the
request to be timely and will pay
continued benefits only if good cause for
delay is established.

(h) What anyone else must do to
receive continued benefits pending our
reconsideration determination or an
administrative law judge’s decision. (1)
When you or another party (see
§ 404.908(a) and 404.932(a)) request a
reconsideration or a hearing before an
administrative law judge on our medical
cessation determination or when your
case is sent back (remanded) to an
administrative law judge for further
action, you may choose to have benefits
continue for anyone else who is
receiving benefits based on your wages
and self-employment income. An
eligible individual must also choose
whether or not to have his or her
benefits continue pending your appeal
by completing a separate statement of
election as described in paragraph (e) of
this section.

(2) He or she must request
continuation of benefits no later than 10
days after the date he or she receives
notice of termination of benefits. He or
she will then receive continued benefits
beginning with the later of January 1983,
or the first month for which benefits are
no longer otherwise payable following
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our initial or reconsideration
determination that your physical or
mental impairment(s) has ceased, has
never existed, or is no longer disabling.
Continued benefits will continue until
the earlier of:

(i) The month before the month in
which an administrative law judge's
hearing decision finds that your physical
or mental impairment(s) has ceased, has
never existed, or is no longer disabling
or the month of the new administrative
law judge decision (or final action by
the Appeals Council on the
administrative law judge's
recommended decision if your case was
sent back to an administrative law judge
for further action); or

(ii) The month before the month no
timely request for a reconsideration or a
hearing before an administrative law
judge is pending; or

(iii) June 1988.

(3) If he or she fails to request
continuation of benefits within the 10-
day period required by this paragraph,
but requests continuation of benefits at
a later date, we will use the rules as
provided in § 404.911 to determine
whether good cause exists for his or her
failure to request continuation of
benefits within 10 days after receipt of
the notice of termination of his or her
benefits. His or her late request will be
considered to be timely and we will pay
him or her continued benefits only if
good cause for delay is established.

(4) If you choose not to have benefits
continued for anyone else who is
receiving benefits based on your wages
and self-employment income, pending
the appeal on our determination, we will
not continue benefits to him or her.

(i) What you must do when your case
is remanded to an administrative law
Jjudge. If we send back (remand) your
case to an administrative law judge for
further action under the rules provided
in § 404.977, and the administrative law
judge's decision or dismissal order
issued on your medical cessation appeal
is vacated and is no longer in effect,
continued benefits are payable pending
a new decision by the administrative
law jfidge or final action by the Appeals
Council on the administrative law
judge’s recommended decision.

(1) If you (and anyone else receiving
benefits based on your wages and self-
employment income or because of your
disability) previously elected to receive
continued benefits pending the
administrative law judge's decision, we
will automatically start these same
continued benefits again. We will send
you a notice telling you this, and that
you do not have to do anything to have
these same benefits continued until the
month before the month the new

decision or order of dismissal is issued
by the administrative law judge or until
the month before the month the Appeals
Council takes final action on the
administrative law judge's
recommended decision. These benefits
will begin again with the first month of
nonpayment based on the prior
administrative law judge hearing
decision or dismissal order. Our notice
explaining reinstatement of continued
benefits will also tell you to report to us
any changes or events that affect your
receipt of benefits.

(2) After we automatically reinstate
your continued benefits as described in
paragraph (h)(1) of this section, we will
contact you to determine if any
adjustment is required to the amount of
continued benefits payable due to
events that affect the right to receive
benefits involving you, your spouse and/
or children. If you have returned to
work, we will request additional
information about this work activity. If
you are working, your continued
benefits will not be stopped while your
appeal of the medical cessation of
disability is still pending unless you
have completed a trial work period and
are engaging in substantial gainful
activity. In this event, we will suspend
your continued benefits. If any other
changes have occurred which would
require a reduction in benefit amounts,
or nonpayment of benefits, we will send
an advance notice to advise of any
adverse change before the adjustment
action is taken. The notice will also
advise you of the right to explain why
these benefits should not be adjusted or
stopped. You will also receive a written
notice of our determination. The notice
will also explain your right to
reconsideration if you disagree with this
determination,

(3) If the final decision on your appeal
of your medical cessation is a favorable
one, we will send you a written notice in
which we will advise you of your right
to benefits, if any, before you engaged in
substantial gainful activity and to
reentitlement should you stop
performing subsfantial gainful activity.
If you disagree with our determination,
you will have the right to appeal this
decision.

(4) If the final decision on your appeal
of your medical cessation is an
unfavorable one (the cessation is
affirmed), you will also be sent a written
notice advising you of our
determination, and your right to appeal
if you think we are wrong. The notice
you receive will also contain
information regarding overpayments in
accord with § 404.1597(j).

(5) If you (or the others receiving
benefits based on your wages and self-

employment income or because of your
disability) did not previously elect to
have benefits continued pending an
administrative law judge decision, and
you now want to elect continued
benefits, you mus: request to do so no
later than 10 days after you receive our
notice telling you about continued
benefits. If you make this new election,
benefits may begin with the month of
the order sending (remanding) your case
back to the administrative law judge.
Before we begin to pay you continued
benefits as described in paragraph (h)(1)
of this section we will contact you to
determine if any adjustment is required
to the amount of continued benefits
payable due to events which may affect
your right to benefits. If you have
returned to work, we will request
additional information about this work
activity. If you are working continued
benefits may be started and will not be
stopped because of your work while
your appeal of the medical cessation of
your disability is still pending unless
you have completed a trial work period
and are engaging in substantial gainful
activity. If any changes have occurred
which establish a basis for not paying
continued benefits or a reduction in
benefit amount, we will send you a
notice explaining the adjustment or the
reason why we cannot pay continued
benefits, The notice will also explain
your right to reconsideration if you
disagree with this determination. If the
final decision on your appeal of your
medical cessation is a favorable one, we
will send you a written notice in which
we will advise you of your right lo
benefits, if any, before you engaged in
substantial gainful activity and to
reentitlement should you stop
performing substantial gainful activity.
If you disagree with our determination,
you will have the right to appeal this
decision. If the final decision on your
appeal of your medical cessation is an
unfavorable one (the cessation is
affirmed), you will also be sent a written
notice advising you of our
determination, and your right to appeal
if you think we are wrong. The notice
you receive will also contain
information regarding overpayments in
accordance with paragraph (j) of this
section.

(6) If a court orders that your case be
sent back (remanded) to the Appeals
Council, which subsequently remands
your case to an administrative law judge
for further action under the rules
provided in § 404.983, the administrative
law judge's decision or dismissal order
on your medical cessation appeal is
vacated and is no longer in effect.
Continued benefits are payable to you
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and anyone else receiving benefits
based on your wages and self-
employment income or because of your
disability pending a new decision by the
administrative law judge or final action
by the Appeals Council on the
administrative law judge's
recommended decision, In these court-
remanded cases reaching the
administrative law judge, we will follow
the same rules provided in paragraphs
(i)(1), (2), (3). (4) and (5) of this section.

(i) Responsibility to pay back
continued benefits. (1) You will be asked
to pay back any continued benefits you
receive if our determination that your
physical or mental impairment(s) has
ceased, has never existed, or is no
longer disabling is not changed by the
final decision of the Secretary. However;
you will have the right to ask that you
not be required to pay back the benefits
as described in the overpayment
recovery and waiver provisions of
Subpart F of this Part. You will not be
asked to pay back any Medicare
benefits you received during the appeal.

(2) Anyone else receiving benefits
based on your wages and self-
employment income (or because of your
disability) will be asked to pay back any
continued benefits he or she received if
the determination that your physical or
mental impairment(s) has ceased, has
never existed, or is no longer disabling,
is not changed by the final decision of
the Secretary, However, he or she will
have the right to ask that he or she not
be required to pay them back, as
described in the overpayment recovery
and waiver provisions of Subpart F of
this Part. He or she will not be asked to
pay back any Medicare benefits he or
she received during the appeal.

(3) Waiver of recovery of an
overpayment resulting from the
continued benefits paid to you or
anyone else receiving benefits based on
your wages and self-employment
income (or because of your disability)
may be considered as long as the
determination was appealed in good
faith. It will be assumed that such

‘ppeal is made in good faith and,
\herefore, any overpaid individual has
the right to waiver consideration unless
such individual fails to cooperate in
tonnection with the appeal, e.g., if the
individual fails (without good reason) to
give us medical or other evidence we
request, or to go for a physical or mental
examination when requested by us, in
ctonnection with the appeal.

Part 416 of 20 CFR is amended as
follows:

1. The authority citation for Subpart 1
of Part 416 is revised to read as follows:

Authority: Secs. 1102, 1601, 1602, 1614 and
1631 of the Social Security Act, as amended;
86 Stat. 1471, as amended by 88 Stat. 52, 86
Stat. 1475; 49 Stat. 847, as amended: 42 U.S.C.
1302, 1382c, and 1383,

2, In Part 416, Subpart I, a new
§ 416.995 is added to read as follows:

§416.995 If we make a determination that
your physical or mental impalrment(s) has
ceased, did not exist or Is no longer
disabling, (Medical Cessation
Determination).

If we make a determination that the
physical or mental impairment(s) on the
basis of which benefits were payable
has ceased, did not exist or is no longer
disabling (a medical cessation
determination), your benefits will stop.
You will receive a written notice
explaining this determination and the
month your benefits will stop. The
written notice will also explain your
right to appeal if you disagree with our
determination and your right to request
that your benefits be continued under
§ 416.996. The continued benefit
provisions of this section do not apply to
an initial determination on an
application for disability benefits or to a
determination that you were disabled
only for a specified period of time.

3. In Part 416, Subpart I, a new
§ 416.996 is added to read as follows:

§416.996 Continued benefits pending
appeal of a medical cessation
determination.

(a) General. If we determine that you
are not eligible for benefits because the
physical or mental impairment(s) on the
basis of which such benefits were
payable is found to have ceased, not to
have existed, or is no longer disabling,
and you appeal that determination, you
may choose to have your benefits
continued pending reconsideration and/
or a hearing before an administrative
law judge on the disability cessation
determination. -

(1) Benefits may be continued under
this section only if the determination
that your physical or mental
impairment(s) has ceased, has never
existed, or is no longer disabling is made
after October 1984,

(2) Continued benefits under this
section will stop effective with the
earlier of:

(i) The month before the month in
which an administrative law judge’s
hearing decision finds that your physical
or mental impairment(s) has ceased, has
never existed, or is no longer disabling
or the month before the month of a new
administrative law judge decision (or
final action by the Appeals Council on
the administrative law judge's
recommended decision if your case was

sent back to an administrative law judge
for further action); or

(ii) The month before the month in
which no timely request for
reconsideration of administrative law
judge hearing is pending after
notification of our initial or
reconsideration cessation
determination. These benefits may be
stopped or adjusted because of any
events (such as work activity, change in
income or resources or your living
arrangements) which may occur while
you are receiving these continued
benefits, in accordance with
§416.1336(b).

(b) Statement of choice. If you or
another party (see § 416.1432(a)) request
reconsideration under § 416.1409 or a
hearing before an administrative law
judge in accordance with § 416.1433 on
our determination that your physical or
mental impairment(s) has ceased, has
never existed, or is no longer disabling,
or if your case is sent back (remanded)
to an administrative law judge for
further action, we will explain your right
to receive continued benefits and ask
you to complete a statement indicating
that you wish to have benefits continued
pending the outcome of the
reconsideration or administrative law
judge hearing. If you request
reconsideration and/or hearing but you
do not want to receive continued
benefits, we will ask you to complete a
statement declining continued benefits
indicating that you do not want to have
your benefits continued during the
appeal. A separate election must be
made at each level of appeal.

(c) What you must do to receive
continued benefits pending notice of our
reconsideration determination. (1) If you
want to receive continued benefits
pending the outcome of your request for
reconsideration, you must request
reconsideration and continuation of
benefits no later than 10 days after the
date you receive the notice of our initial
determination that your physical or
mental impairment(s) has ceased, has
never existed, or is no longer disabling.
Reconsideration must be requested as
provided in § 416.1409, and you must
request continued benefits using a
statement in accordance with paragraph
(b) of this section.

(2) If you fail to request
reconsideration and continued benefits
within the 10-day period required by
paragraph (c)(1) of this section, but later
ask that we continue your benefits
pending a reconsidered determination,
we will use the rules in § 416.1411 to
determine whether good cause exists for
your failing to request benefit
continuation within 10 days after receipt
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of the notice of the initial cessation
determination. If you request continued
benefits after the 10-day period, we will
consider the request to be timely and
will pay continued benefits only if good
cause for delay is established.

(d) What you must do to receive
continued benefits pending an
administrative law judge hearing
decision. (1) To receive continued
benefits pending an administrative law
judge’s decision on our reconsideration
determination, you must request a
hearing and continuation of benefits no
later than 10 days after the date you
receive the notice of our reconsideration
determination that your physical or
mental impairment(s) has ceased, has
never existed, or is no longer disabling.
A hearing must be requested as
provided in § 416,1433, and you must
request continued benefits using a
statement in accordance with paragraph
(b) of this section.

(2) If you fail to request a hearing and
continued benefits within the 10-day
period required under paragraph (d)(1)
of this section, but you later ask that we
continue your benefits pending an
administrative law judge's decision we
will use the rules as provided in
§ 416.1411 to determine whether good
cause exists for your failing to request
benefit continuation within 10 days after
receipt of the reconsideration
determination. If you request continued
benefits after the 10-day period, we will
consider the delayed request to be
timely and will pay continued benefits
only if good cause for delay is
established.

(e) What you must do when your case
is remanded to an administrative law
judge. 1f we send back (remand) your
case to an administrative-law judge for
further action under the rules provided
in § 416.1477, and the administrative law
judge's decision or dismissal order
issued on your medical cessation appeal
is vacated and is no longer in effect, and
you may be eligible for continued
benefits, pending a new decision by the
administrative law judge or final action
by the Appeals Council on the
administrative law judge's
recommended decision.

(1) When your case is remanded to an
administrative law judge, and you have
elected to receive continued benefits, we
will contact you to update our file to
verify that you continue to meet the
nonmedical requirements to receive
benefits based on disability or
blindness. To determine your correct
payment amount, we will ask you to
provide information such as any
changes in work activity, living

arrangements, and income and
resources since our last contact with
you. If you have returned to work, we
will request additional information
about this work activity. Unless your
earnings cause your income to be too
much to receive benefits, your continued
benefits will be paid while your appeal
of the medical cessation of your
disability is still pending, unless you
have completed a trial work period and
are engaging in substantial gainful
activity. If you have completed a trial
work period and previously received
continued benefits, you may still be
eligible for special benefits under

§ 416.261. If we determine that you no
longer meet a requirement to receive
benefits, we will send you a written
notice. The written notice will explain
why your continued benefits will not be
reinstated or will be for an amount less
than you received before the prior
administrative law judge's decision. The
notige will also explain your right to
reconsideration under § 416,1407, if you
disagree. If you request a
reconsideration, you will have the
chance to explain why you believe your
benefits should be reinstated or should
be at a higher amount. If the final
decision on your appeal of your medical
cessation is a favorable one, we will
send you a written notice in which we
will advise you of any right to
reentitlement should you stop
performing substantial gainful activity.
If you disagree with our determination,
you will have the right to appeal this
decision,

(2) After we verify that you meet all
the nonmedical requirements to receive
benefits as stated in paragraph (e}(1) of
this section, and if you previously
elected to receive continued benefits
pending the administrative law judge's
decision, we will start continued
benefits again. We will send you a
notice telling you this. You do not have
to complete a request to have these
same benefits continued through the
month before the month the new
decision or order of dismissal is issued
by the administrative law judge or
through the month before the month the
Appeals Council takes final action on
the administrative law judge's
recommended decision. These continued
benefits will begin again with the first
month of nonpayment based on the prior
administrative law judge hearing
decision or dismissal order. Our notice
explaining continued benefits will also
tell you to report to us any changes or
events that affect your receipt of
benefits.

(3) When your case is remanded to an

administrative law judge, and if you did
not previously elect to have benefits
continued pending an administrative
law judge decision, we will send you a
notice telling you that if you want to
charige that election, you must request
to do so no later than 10 days after you
receive our notice. If you do make this
new election, and after we verify that
you meet all the nonmedical
requirements as explained in paragraph
{e)(1) of this section, benefits will begin
with the month of the Appeals Council
remand order and will continue as
stated in paragraph (e)(2) of this section.

(4) If a court orders that your case be
sent back (remanded) to the Appeals
Council which subsequently remands
your case to an administrative law judge
for further action under the rules
provided in § 416.1483, the
administrative law judge's decision or
dismissal order on your medical
cessation appeal is vacated and is no
longer in effect. You may be eligible for
continued benefits pending a new
decision by the administrative law judge
or final action by the Appeals Council
on the administrative law judge's
recommended decision. In these court-
remanded cases reaching the
administrative law judge, we will follow
the same rules provided in paragraphs
(e)(1), (2), and (3) of this section.

(f) Responsibility to pay back
continued benefits. (1) You will be asked
to pay back any continued benefits you
receive if our determination that your
physical or mental impairment(s) has
ceased, has never existed, or is no
longer disabling is not changed by the
final decision of the Secretary. However,
you will have the right to ask that you
not be required to pay back the benefits
as described in the overpayment
recovery and waiver provisions of
Subpart E of this Part.

(2) Waiver of recovery of an
overpayment resulting from continued
benefits to you may be considered as
long as the cessation determination was
appealed in good faith. We will assume
that your appeal was made in good faith
and, therefore, you have the right to
waiver consideration unless you fail to
cooperate in connection with the appeal,
e.g.. if you fail (without good reason) to
give us medical or other evidence we
request, or to go for a physical or mental
examination when requested, in
connection with the appeal.

|FR Doc. 86-11448 Filed 5-20-86; 8:45 am|
BILLING CODE 4190-11-M
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950

Public Comment Period and
Opportunity for Public Hearing on an
Amendment to the Wyoming
Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSMRE),
Interior.

ACTION: Proposed rule.

SUMMARY: OSMRE is announcing
procedures for a public comment period
and for a public hearing on an
amendment submitted by the State of
Wyoming to amend its permanent
regulatory program which was
conditionally approved by the Secretary
of the Interior under the Surface Mining
Control and Reclamation Act of 1977
{SMCRA). The proposed amendment
consists of extensive revisions to nine
chapters of the approved Wyoming
regulations,

This notice sets forth the times and
locations that the proposed amendment
is available for public inspection, the
comment period during which interested
persons may submit written comments
on the proposed program amendment
and information pertinent to the public
hearing,

DATES: Written comments not received
on or before 4:00 p.m. on June 20, 1986
will not necessarily be considered. A
public hearing on the proposal will be
held, if requested, on June 16, 1986, at
the address listed below under
"ADDRESSES"”. Any person interested in
making an oral or written presentation
at the hearing should contact Mr, Jerry
R. Ennig at the OSMRE Casper Field
Office by 4:00 p.m. on June 5, 1986. If no
one has contacted Mr. Ennis to express
an interest in participating in the hearing
by that date, the hearing will not be
held. If only one person has so
contacted Mr. Ennis, a public meeting,
rather than a hearing may be held and
hie results of the meeting included in the
Administrative Record.

ADDRESSES: Written comments should
be mailed or hand-delivered to Mr. Jerry
R. Ennis, Director, Office of Surface
Mining Reclamation and Enforcement,
Qasper Field Office, 10¢ East “B" Street,
Casper, Wyoming 82601-1918.

The public hearing, if requested, will
be held at the Herschler Office Building,
G22 West 25th Street, Casper, Wyoming

2002, 3
2 See “SUPPLEMENTARY INFORMATION"
lor address where copies of the

Wyoming program amendment and

administrative record on the Wyoming

program are available. Each requestor
may receive, free of charge, one single
copy of the proposed program

amendment by contacting the OSMRE

Casper Field Office listed above.

FOR FURTHER INFORMATION CONTACT:

M. Jerry R. Ennis, Director, Casper Field

Office, Office of Surface Mining

Reclamation and Enforcement, 100 East

B Street, Casper, Wyoming 826011918,

Telephone: (307) 261-5824.

SUPPLEMENTARY INFORMATION: Copies

of the Wyoming program amendment,

the Wyoming program and the
administrative record on the Wyoming
program are available for public review
and copying at the OSMRE offices and
the office of the State regulatory
authority listed below, Monday through

Friday, 8:00 a.m. to 4:00 p.m., excluding

holidays:

Office of Surface Mining Reclamation
and Enforcement, Administrative
Record Room, Room 5124, 1100 L
Street NW., Washington, DC 20240

Office of Surface Mining Reclamation
and Enforcement, 100 East B Street,
Casper, Wyoming 82601-1918

Wyoming Department of Environmental
Quality, Land Quality Division,
Herschler Office Building, 122 West
25th Street, Cheyenne, Wyoming
82002.

Background

The general background on the
permanent program, the general
background on the State program
approval process, the general
background on the Wyoming program,
and the conditional approval can be
found in the Secretary's Findings and
conditional approval published in the
November 26, 1980 Federal Register (45
FR 78637-78634). Subsequent actions
concerning the conditions of approval
and program amendments are identified
at 30 CFR 950.11 and 950.15.

Proposed Amendment

On May 1, 1986, the State of Wyoming
submitted to OSMRE amendment to its
approved permanent regulatory
program. The amendment packages
consists of extensive revisions to nine
separate chapters of the approval
Wyoming regulations. The amended
chapters and a brief description of the
amended subject areas are as follows:
Chapter I—Authorities and Definitions;
Chapter [I—Permit Applications;
Chapter lII—Permits for Special
Categories for Surface Coal Mines;
Chapter IV—Environmental Protection
Performance Standards; Chapter IX—
Variances for Surface Coal Mining

Operations; Chapter XIll—Procedures
Applicable to Surface Coal Mining
Operations; Chapter XIV—Permit
Revisions; Chapter XVII—Inspection,
Enforcement and Penalties for Surface
Coal Miniug Operations and, Chapter
XXIll—Required Studies for Surface
Coal Mining Operations.

OSMRE is seeking comment on
whether the Wyoming proposed
modifications are no less effective than
the requirements of the Federal
provisions and satisfy the criteria for
approval of State program amendments
at 30 CFR 732.15 and 732.17.

The full text of the program
modification submitted by Wyoming for
OSMRE's consideration is available for
public review at the address listed
under “ADDRESSES”.

Additional Determinations

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
to section 702(d) of SMCRA, 30 U.S.C.
1292(d), no evironmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On August
28, 1981, the Office of Management and
Budget (OMB) granted OSMRE an
exemption from sections 3, 4, 7, and 8 of
Excutive Order 12291 for actions directly
related to approval or conditional
approval of State regulatory programs.
Therefore, this action is exempt from
preparation of a Regulatory Impact
Analysis and regulatory review by
OMB.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 801 ef seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 950

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: May 15, 1986,

Mark Boster,

Acting Deputy Director, Operations and
Technical Services.

[FR Dac. 86-11390 Filed 5-20-86; 8:45 am|
BILLING CODE 4310-05-M
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FEDERAL MARITIME COMMISSION

46 CFR Part 530
[Docket No. 86-20]

Marine Terminal Operations; Truck
Detention at the Port of New York
Increase in Penalty Charges

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: In response to a Petition for
Rulemaking the Federal Maritime
Commission proposes to amend its truck
detention rules at the Port of New York
to increase penalty charges for truck
delays at marine terminals from $4.00-
per-15-minutes to $8.00-per-15 minutes.
The Commission is also inviting
comment on whether there is a
continuing regulatory need for
Commission-mandated truck detention
rules.

DATE: Comments due on or before July
21, 1986. :

ADDRESS: Comments (original and 15
copies) to: John Robert Ewers, Secretary,
Federal Maritime Commission, 1100 L
Street NW., Washington, DC 20573, (202)
523-5725.

FOR FURTHER INFORMATION CONTACT:
Robert G. Drew, Director, Bureau of
Tariffs, Federal Maritime Commission,
1100 L Street NW., Washington, DC
20573, (202) 523-5796.

SUPPLEMENTARY INFORMATION: By
Petition filed December 17, 1985, the
New York Terminal Conference

[NYTC) ! has requested that the
Commission amend its rules pertaining
to truck detention at the Port of New
York (46 CFR 530) to increase penalty =
charges for truck delays at marine
terminal facilities in the Port from $4.00-
per-15-minutes to $8.00-per-15-minutes.
The Petition was filed at the urging of
the Bi-State Harbor Carriers
Conference.? The truck detention rules
were originally published in the Federal
Register on November 10, 1975 as
General Order No. 35 and resulted from
the proceeding in Docket No. 7241,
Truck Detention at the Port of New
York, 19 FM.C. 25. The rules became
effective on December 10, 1975 and were
codified as Part 551 of Title 46 of the
Code of Federal Regulations. After the
passage of the Shipping Act of 1984, 98
Stat. 67, the rules were recodified as
Part 530 of Title 46.

L NYTC is an organization of marine terminal
operators located in the Ports of New York and New
Jersey operating under FM.C. Agreement No. 8005,
as amended.

* This Conference is comprised of motor carriers
whose primary business is serving marine terminals
in the Ports of New York and New Jersey.

The rules set forth guidelines to be
followed by motor carriers (common,
contract or private), terminal operators
and steamship companies whose action
or inaction otherwise impedes
expeditious pickup and delivery of cargo
by motor carriers at marine terminal
facilities within Port of New York.
Sections 530.7(f) and 530.7(g) of the rules
presently set forth a $4.00-per-15-
minutes penalty charge to be paid by the
terminal operator or the motor carrier as
the case may be for delays beyond the
periods set forth in § 530.7(f). As noted
above, the Petition requests that the
$4.00-per-15-minutes penalty charge be
increased to $8.00-per-15-minutes in
both sections..

In support of its request, NYTC states
that over 10 years have elapsed since
the rules were first promulgated and no
change has been made during that time.
It states that while the $4.00 charge may
have been adequate and appropriate in
1975, that amount is neither adequate
nor appropriate now given the
substantial increase in operating costs
during the intervening period.

Notice of the filing of the Petition was
published in the Federal Register and no
opposing comments were received. The
Bi-State Harbor Carriers Conference
submitted a letter in support of the
Petition.

Because over 10 years have elapsed
since the penalty amount was
established, and inasmuch as two
Associations who represent terminal
and trucking interests that are impacted
by this rule have sught an increase, the
Commission believes that such an
increase may be warranted and is
accordingly granting the Petition. At the
same time, however, the Commission is
also concerned that the passage of time
may have changed the circumstances
which originally prompted the
promulgation of detention rules for the
Port of New York.

As NYTC noted in its Petition, the
factual predicate for the detention Rules
was the record developed in Docket No,
72-41, supra. In that proceeding, as well
as those which preceded it, it was
determined that there were unusual
delays in the handling and interchange'
of freight between ocean and motor
carriers at the Port of New York.? The

*The Commission also examined loading and
unloading practices at the Port of New York in
Truck and Lighter Loading and Unloading Practices
at New York Harbor, 9 F.M.C. 505 (1966), affirmed
sub nom. American Export-Isbrandisen Lines, et al,
v. Federal Maritime Commission, 389 F.2d 962 (D.C.
Cir. 1968); Truck and Lighter Loading and
Unloading Practices at New York Harbor. 12 FM.C.
166 (1969): affirmed sub nom. American Export-
Isbrandtsen Lines, et al. v, Federal Maritime
Commission, 444 F.2d 824 (D.C. Cir. 1970).

Commission, therefore, promulgated the
rules in Part 530 to establish a uniform
and equitable system to ameliorate the
unfavorable situation arising from
congestion and truck detention at New
York. It is possible, however, that the
conditions which gave rige to these rules
would not reoccur if the rules were
rescinded, or that changed
circumstances such as shifts in cargo
transportation patterns, new
technologies or other conditions have
obviated the need for uniform truck
detention rules at the Port of New York.
It is also possible that the industry
cooperation and coordination which
underlies the filing of the present
Petition would permit commercial
resolutions of matters which originally
gave rise to the rules and make
unnecessary any Commission-mandated
regulations. Accordingly, the
Commission is also inviting comment on
whether there exists a continued
regulatory need for Commission rules
establishing uniform practices relating
to the interchange of freight between
ocean and motor carriers at the Port of
New York. :

The Commission has determined that
this proposed rule is not a “major rule"
as defined in Executive Order 12291,
dated February 17, 1981, because it will
not result in:

(1) An an annual effect on the
economy of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State or local government
agencies, or geographical region; or

(3) Significant adverse effects on
competition, employment, investment,
productivity innovations, or on the
ability of United States-based
enterprises to compete in domestic or
export markets.

The Chairman of the Federal Maritime
Commission certifies pursuant to section
605(b) of the Regulatory Flexibility Act,
5 U.S.C. 605(b), that this rule, if adopted,
will not have a significant economic
impact on a substantial number of small
entities, including small businesses,
small origanizational units or small
governmental organizations.

The Paperwork Reduction Act, 44
U.S.C. 3801-3520, does not apply to this
Notice of Proposed Rulemaking because
the proposed amendments to Part 530 of
Title 46, Code of Federal Regulations, do
not impose any additional reporting or
recordkeeping requirements or change
the collection of information from
members of the public which require the
approval of the Office of Management
and Budget.

Therefore, for the reasons set forth
above, Part 530 of Title 46, Code of
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Federal Regulations, is proposed to be
amended as follows:

PART 530—[AMENDED]

1. The authority Citation to Part 530 is
revised to read as follows:

Authority: 5 U.S.C. 553; 46 U.S.C. app. 818,
841a, 1709 and 1716.

§530.7 [Amended] :

2, In paragraphs (f) (1), (f) (2), and (g
of § 530.7, the $4.00-per-minutes penalty
charge is increased to $8.00-per-15-
minutes.

By the Commission.

John Robert Ewers,

Secretary.

|FR Doc. 86-11417 Filed 5-20-86; 8:45 am)
BILLING CODE 6730-01-M

—

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22
[CC Docket No. 86-164; FCC 86-206]

Common Carrier Services; Simplify
Individual Licensing Procedures in the
Domestic Public Air-Ground
Radiotelephone Service

AGeNCY: Federal Communications
Commission.,

ACTION: Proposed rule.

SuMMARY: The FCC proposes to amend
Part 22 of its rules (which apply to the
Public Mobile Services) to eliminate the
application processing function for
individual airborne mobile units (AMUs)
in the Domestic Public Air-Ground
Radiotelephone Service (DPAGRS). This
rule change is proposed to ease the
administrative burden on the public and
to promote more efficient use of
Commission resources.

DATES: Comments must be submitted on
or before June 24, 1986, and reply
tomments on or before July 9, 1986.
ADDRESS: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Richard G. Owens, Mobile Services
Division, Common Carrier Bureau, (202)
632-6450.

SUPPLEMENTARY INFORMATION: The
collection of information requirement
tontained in this proposed rule change
has been submitted to OMB for review
under section 3504(h) of the Paperwork
Reduction Act. Persons wishing to
Comment on this collection of
information requirement should direct
their comments to the Office of
Information and Regulatory Affairs,
Office of Management and Budgel,

Washington, DC 20503, Attention: Desk
Officer for Federal Communications
Commission,

This is a summary of the
Commission's Notice of Proposed
Rulemaking, adopted April 18, 1988,
released April 30, 1986.

The full text of this Commission
decision is available for inspection
during normal business hours in the FCC
Docket Branch, room 230, 1919 M Street,
NW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission's copy
contractor, International Transcription
Service, (202) 857-3800, 2100 M Street,
NW., Suite 140, Washington, DC 20037,

Summary of Proposed Rule

1. The Mobile Services Division
currently licenses individual AMUs
which are installed on board private
aircraft and which communicate with
the single, multi-frequency air-ground
base stations serving major air hubs.
The Division processes approximately
2700 individual AMU Form 409
applications per year. The individual
applicant is not required to demonstrate
financial or other qualifications, and
there is no basis for comparative
evaluation, so applications are routinely
granted without lengthy review. The
applicant must submit a léetter of intent
from a local wireline carrier setting forth
the carrier's willingness to serve as a
nationwide billing agent for the AMU,
as well as the number of AMUs to be
served, frequencies requested, and point
of registry. The Commission has
previously eliminated licensing of
individual units in the land mobile and
rural radio services.

2, The Mobile Services Division
proposes to simplify the licensing of
individual airborne mobile units
(AMUs), by implementing a self-
licensing procedure: the applicant would
fill out an application, retain one copy,
and mail the original to the Commission.
The applicant would also be required to
retain the carrier's letter of intent. The
AMU license would be effective on the
date the application is postmarked. The
same procedure would be followed for
modifications and renewals. We also
invite comment on an alternative to this
proposal—association of the AMU with
the license of a specific DPAGS base
station licensee. We further propose to
eliminate assignment of individual AMU
call signs by the Commission,
substituting the official FAA registration
number of the aircraft on which the
AMUEs is installed, with a prefix, as that
AMU’s call sign.

3. The mail-in licensing procedure is
uniquely suited to AMUs. Interference
complaints against users are rare, and

no AMU license has ever been forfeited
or revoked. Moreover, spectrum
management in the DPAGRS is achieved
through type acceptance and operating
rules. The Commission would maintain
a data base containing the information
submitted on the Form 409 in order to
investigate complaints, but the
application processing function would
be eliminated. Commission staff could
be reassigned to more pressing matters.

4. This is a non-restricted notice and
comment rulemaking proceeding. See
§ 1.1231 of the Commission’s rules, 47
CFR 1.1231, for rules governing
permissible ex parte contacts.

5. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. section
603, this proceeding will affect air-
ground licenses, air-ground
radiotelephone equipment
manufacturers and members of the
public receiving air-ground service.
Some of these may be small entities.
Public comment is requested on the
initial regulatory analysis set out in full
in the Commission's complete decision.

6. Pursuant to applicable procedures
set forth in §81.415 and 1.419 of the
Commission's rules, 47 CFR 1.415 and
1.419, interested parties may file
comments on or before June 24, 1986,
and reply comments on or before July 9,
1986. All relevant and timely comments
will be considered by the Commission
before final action is taken in this
proceeding.

7. Accordingly, it is proposed, That 47
CFR 22.9(c)(2) be amended as set forth
below.

List of Subjects in 47 CFR Part 22

Communications common carriers.
William J. Tricarico,
Secretary.

47 CFR Chapter I is amended as
follows:

PART 22—PUBLIC MOBILE RADIO
SERVICES

8. The authority citation for Part 22
continues to read:

Authority: Secs. 4, 303, 48 Stat. 1066, 1082,
as amended (47 U.S.C. 154, 303).

9. Section 22,9 is amended by revising
paragraph (c)(2) to read as follows:

§ 229 Standard application forms for
Public Land Mobile, Rural Radio, Domestic
Public Celluar Radio Telecommunications,
and Offshore Radio Services

* - * * *

(c) l-' *
* - - > »

(2) Airborne mobile stations, Licenses
for airborne mobile stations shall be
granted upon mailing to the Commission
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of a properly-completed FCC Form 409.
The effective date of the license shall be
the date on which the Form is mailed.
This form shall also be used for the
modification and renewal of such
licenses. FCC Form 409 shall be
accompanied by the supplemental
showing set forth in § 22.15(i) (2) and (3).
[FR Doc. 86-10550 Filed 5-20-86; 8:45 am|
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposed Listing of
Blackside Dace as Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SuMMARY: The Service proposes to list
the blackside dace (Phoxinus
cumberlandensis) as a threatened
species under the Endangered Species
Act of 1973 (Act), as amended.
Historically, this fish likely inhabited
many small cool-water streams in the
upper Cumberland Rivers system in
southeastern Kentucky and northeastern
Tennessee. However, primarily due to
the impacts of siltation from coal mining
prior to adoption of current regulations,
silviculture, agriculture, and road
construction, and the impacts of
unregulated acid mine drainage and
impoundments, the species is now
restricted to short stream reaches (an
estimated total of 14 stream miles) in 30
streams.

Most of these streams are now
threatened by many of the same factors
that caused the species' original decline.
Comments and information pertaining to
this proposal are sought from the public.
DATES: Comments from all interested
parties must be received by July 21,
1986. Public hearing requests must be
received by July 7, 1986.

ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Field Supervisor, Endangered
Species Field Station, U.S. Fish and
Wildlife Service, 100 Otis Street, Room
224, Asheville, North Carolina 28801.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Richard G. Biggins, Endangered Species
Field Station, U.S. Fish and Wildlife
Service, 100 Otis Street, Room 24,

Asheville, North Carolina 28801 (704/
259-0321 or FTS 672-0321).

SUPPLEMENTARY INFORMATION:

Background

The blackside dace (Phoxinus
cumberlandensis) was discovered in
1975 (a few misidentified specimens
from old collections have now been
found) and described by Starnes and
Starnes (1978). This fish inhabits
streams on both public and private
property in the upper Cumberland River
drainage (primarily above Cumberland
Falls) in Pulaski, Laurel, McCreary,
Whitley, Knox, Bell, Harlan, and Letcher
Counties, Kentucky; and Scott,
Campbell, and Claiborne Counties,
Tennessee; where it inhabits small (7 to
15 feet wide) upland streams with
moderate flows.

The extent of the blackside dace's
historic distribution is unknown, but
available records show that it has been
extirpated from at least ten streams
(O’Bara 1985). Starnes (1981) reported
that, based on his physical habitat
evaluation, it may have existed in at
least 52 other streams, but was
eliminated before it was discovered in
these waters. Presently, it is known from
a total of only about 14 stream miles in
30 separate streams (O'Bara 1985).

The areas of Kentucky and Tennessee
inhabited by the fish are rich in coal
reserves and forest resources. It is
believed that impacts associated with
the development of these resources has
caused the loss of many blackside dace
populations. Harker et al. (1980a) stated
that many streams in the upper
Cumberland River Basin have been
affected by acid mine drainage. This
report further stated that the major
source of pollution in the area is the
excessive siltation associated with strip
mining, highway construction, and poor
land use. Future mining of the area's
coal reserves if not conducted in
accordance with all existing regulations,
increased silvicultural and agricultural
activities, road and bridge construction,
and other activities that are not
conducted with the welfare of the
species in mind are expected to further
threaten the species.

The blackside dace is listed by the
Kentucky Nature Preserves Commission
(Harker et al. 1980b) as a “threatened
(endemic)"” species and by the
Tennessee Heritage Program of the
Tennessee Department of Conservation
as “endangered.” This small fish (less
than 3 inches long) has a single black
lateral stripe, a green/gold back with
black specks, and a pale or sometimes
brilliant scarlet belly (Starnes and Etnier
1980). The fish's fins are often bright
yellow with metallic silver surrounding

the base of the pelvic and pectoral fins.
The species is generally associated with
undercut banks and large rocks and is
usually found within relatively stable,

well-vegetated watersheds with good

riparian vegetation (Starnes 1981).
Stable watersheds help maintain cool
temperatures and minimize silt to the
benefit of the species. O'Bara (1985) also
found that the fish's presence was
apparently closely correlated with
healthy riparian vegetation where
canopy cover exceeded 70 percent and
with stream flows that were of sufficient
velocity to remove silt from areas just
downstream of the riffles. The fish was
not found in low gradient silty streams
nor in high gradient mountain
tributaries. The blackside dace spawns
in May and June and is thought to feed
on algae, detritus, and sometimes
insects (Starnes 1981).

On December 30, 1982, the Service
announced in the Federal Register (47
FR 58454) that the blackside dace, along
with 146 other fish species, was being
considered for addition to the List of
Endangered and Threatened Wildlife.
On May 1, 1984 (received by the Service
May 16, 1984), Mr. George Burgess,
Secretary-Treasurer of the Southeastern
Fishes Council, submitted a petition to
list the species as threatened. The
Service reviewed the petition and in the
Federal Register of September 4, 1984
(49 FR 34878), announced its finding that
the information submitted was
substantial in indicating the petitioned
action may be warranted. On January 4,
1985, the Service notified Federal, State,
and local governmental agencies and
interested parties of its review of the
species' status. That notification
requested information on the species’
status and threats to its continued
existence. Nine responses to the January
4, 1985, notification were received.
Support for some measure:of protection
for the fish was contained in four letters,
four letters outlined potential impacts on
agency programs, and five letters
commented on specific threats. On July
18, 1985, the Service published a notice
in the Federal Register (50 FR 29238)
concluding that the petition to list the
species received from Mr, George
Burgess on behalf of the Southeastern
Fishes Council was warranted but was
precluded from immediate proposal
because of other pending actions to list,
delist, or reclassify species,

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered.
Species Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR Part 424)
promulgated to implement the listing
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provisions of the Act set forth the
procedures for adding species to the
Federal lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to the blackside dace
(Phoxinus cumberlandensis) are as
follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. As the blackside
dace was not discovered until 1975 and
relatively few historic fish collection
records exist for the Upper Cumberland
River Basin, the extent of the species’
historic range and the number of
populations that may have been lost are
not known. However, based on
available data, it can be concluded that
the species’ total distribution and the
size of the extant population has been
substantially diminished. Starnes (1981)
sampled 168 upper Cumberland River
Basin streams and reported the fish from
only 27 streams. He concluded, based on
the physical habitat requirements, that
the fish could have been eliminated from
at least 52 other waters before the fish's
existence was known, O'Bara (1985)
surveyed 193 upper Cumberland River
Basin sites and reported the species
present in 30 streams and extripated
from 10. Most of the 30 extant
populations are impacted by siltation or
some other factor that seriously limits
the population's size and vigor. As a
result of limiting factors, O'Bara (1985)
estimated that the fish now inhabits a
total of about 14 stream miles in the 30
streams, and he considered only 9
streams (about 8 stream miles) to
contain healthy populations. All the
populations inhabited more than 1
stream mile, and some were limited to
just a few hundred yards and were
represented by the collection of only one
fish (O'Bara 1985).

The upper Cumberland River Basin is
tich in coal reserves and forested lands,
and development of these natural
resources with associated road and
bridge construction has been extensive
and can be expected to continue. The
most frequently cited threat (O'Bara
1985) was coal-mining related problems,
followed in order of threat by logging,
road construction, agriculture, human
development, and natural low flows.
Only one of the streams described by
O'Bara (1985) was not threatened by
some factor. Unless the needs of the
sbecies are considered so that the
impacts from these and other threats
can be minimized, the loss of blackside
dace populations will continue.

For proper evaluation of these threats,
it should be noted that the Service has
issued a no-jeopardy biological opinion
under Section 7 of the Endangered
Species Act for the State of Kentucky's
and the Federal Office of Surface
Mining’s coal mine regulation program.
Although no final determination could
be made until and unless the blackside
dace were listed and a consultation
undertaken, the Service has no evidence
that mining activities conducted in
accordance with State and Federal
regulations are a threat to the species.
Rather, past unregulated activities have
contributed to the decline of the
blackside dace and current activities not
in compliance with appropriate
regulations may be a threat to the
species.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. There is no history of this
factor being a problem for the blackside
dace. However, because of the interest
in the species expected to be generated
by the listing process, the Service is
concerned that this problem may arise
in the future. To help minimize this
threat, the Service has not proposed
critical habitat as this action requires
delineation of the species’ specific
habitats (see "'Critical Habitat" Section
of this rule).

C. Disease or predation. There is no
evidence of threats to this species from
disease or predation.

D. The inadequacy of existing
regulatory mechanisms. Both the State
of Tennessee and the State of Kentucky
prohibit taking this fish for scientific
purposes without a State collecting
permit. Federal listing would provide
additional protection by requiring
Federal permits for taking the fish and
by requiring Federal agencies to consult
with the Service when projects they
fund, authorize, or carry out may affect
the species.

E. Other natural or manmade factors
affecting its continued existence. The
southern redbelly dace (Phoxinus
erythrogaster) is not a native to the
upper Cumberland River Basin but is
now present in many basin streams.
Starnes and Starnes (1981) suggested
that this fish “may have displaced the
blackside dace to some degree in some
of those steams that are less upland in
character.” They found that the redbelly
dace had become established in areas
where the water and habitat quality had
been altered to create warmer and more
turbid conditions. However, they stated
that the blackside dace seemed able to
persist in the better quality habitats.

The Service has carefully assessed the
best scientific and commercial

information availahle regarding the past,
present, and future threats faced by this
species in determining to propose this
rule, Based on this evaluation, the
preferred action is to list the blackside
dace (Phoxinus cumberlandensis) as a
threatened species. Although specific
historic records are lacking, available
dala from habitat evaluations indicate
that this fish once likely inhabited many
small cool-water streams throughout
much of the upper Cumberland River
Basin. However, the species is now
known to exist in only about 14 stream
miles in 30 separate stream, The many
factors that brought the species to this
condition are still threatening it.
Because of the number of populations in
existence, it is unlikely the species will
become extinct in the forseeable future,
Therefore, endangered species status is
not appropriate. The reasons for not
proposing critical habitat are discussed
in the "Critical Habitat" section of this
rule.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate any habitat of a species which
is considered to be critical habitat at the
time the species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat
is not prudent for this species at this
time, Although take of the blackside
dace is presently not known to be a
problem, the species could be vulnerable
to this threat. The fish inhabits very
small (7 to 15 feet wide) streams,
occupies only short stream segments
(most less than 1 mile), exists in small
numbers in these stream reaches, and is
known from only nine healthy
populations. Most of the inhabited
stream reaches are easily accessible by
road. Because of potential and preceived
conflicts with coal mining activities,
substantial notoriety may develop from
this proposed rule and subsequent
Federal actions, Therefore, in light of
these factors, the Service believes that
publishing maps and text detailing the
location of the blackside dace's specific
habitat and constituent elements of that
habitat, as required for any critical
habitat designation, would increase the
species’ vulnerability to illegal taking
and/or vandalism, further threaten the
species, and increase the law
enforcement problem. All appropriate
local, State, and Federal agencies and
governmental officials will be notified of
the location and importance of
protecting this species' habitat.

Protection of this species' habitat will
also be addressed through the recovery
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process and through the section 7
jeopardy standard (see below).
Therefore, it would not be prudent to
designate critical habitat for the
blackside dace at this time.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions-be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provisions
of the Act are codified at 50 CFR Part
402, and are now under revision (see
proposal at 48 FR 29990; June 29, 1983).
Section 7(a)(4) requires Federal agencies
to confer with the Service on any action
that is likely to jeopardize the continued
existence of a proposed species or result
in destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize, the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service. Federal activities that could
impact the species and its habitat
include, but are not limited to, the
following: issuance of permits for
surface mining, abandoned mine land
reclamation, road and bridge
construction, and timber management
on Federal lands. It has been the
experience of the Service, however, that
nearly all section 7 consultations are
resolved so that the species is protected
and the project objectives can be met.

The Act and implementing regulations
found at 50 CFR 17.21 and 17.31 set forth
a series of general*prohibitions and

exceptions that apply to all threatened
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
threatened wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22,
17.23, and 17.32. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and/or for incidental take in
connection with otherwise lawful
activities. For threatened species, there
are also permits for zoological
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act. In some instances,
permits may be issued during a specified
period of time to relieve undue economic
hardship that would be suffered if such
relief were not available.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, any comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning any
aspect of this proposal are hereby
solicited. Comments particularly are
sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to this species;

(2) The location of any additional
populations of this species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by Section 4 of the
Act;

(3) Additional information concerning
the range and distribution of this
species; and

(4) Current or planned activities in the
subject area and their possible impacts
on this species.

Final promulgation of the regulations
on this species will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to adoption of a final regulation
that differs from this proposal..

The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be filed within
45 days of the date of the proposal. Such
requests must be made in writing and
addressed to Mr. Warren T. Parker,
Field Supervisor, Endangered Species
Field Station, U.S. Fish and Wildlife
Service, 100 Otis Street, Room 224,
Asheville, North Carolina 28801.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).

Literature Cited

Harker, D.F., M.E. Medley, W.C: Houtcooper,
and A. Phillippi. 1980b. Kentucky Natural
Areas Plan, Appendix A, Kentucky Nature
Preserves Commission, Frankfort,
Kentucky.

Harker, D.F., M.L. Warren, Jr.. K.E. Camburn,
SM. Call, G.J. Fallo, and P. Wigley. 1980a.
Aquatic biota and water quality survey of
the upper Cumberland River basin,
Technical Report, Volume I, 409 pp.
Prepared for Kentucky Division of Water
Quality, Department of Natural Resources
and Environmental Protection.

O’'Bara, C.], 1985, Status survey of the
blackside dace (Phoxinus
cumberlandensis). Report to the U.S.
Department of the Interior, Fish and
Wildlife Service, 100 Otis Street, Room 224,
Asheville, North Carolina. 30 pp. plus
Appendix.

Starnes, W.C. 1981. Listing package for the
blackside dace (Phoxinus
cumberlandensis). Report to the U.S.
Department of the Interior, Fish and
Wildlife Service, 100 Otis Street, Room 224,
Asheville, North Carolina. 41 pp. plus
Appendices A and B.

Starnes, W.C., and D.A. Etnier. 1980. Fishes.
Pp-. 23-24. In: Eager, D.C., and R.M. Hatcher
(eds.), Tennessee's Rare Wildlife, Vol. It
The Vertebrates. Tennessee Wildlife
Resources Agency and Tennessee
Conservation Department, 337 pp.

Starnes, W.C., and L.B, Starnes. 1978. A new
cyprinid of the genus Phoxinus endemic to
the upper Cumberland River drainage.
Copeia 1978: 508-518.

Author

The primary author of this proposed
rule is Richard G. Biggins, Asheville
Endangered Species Field Station, U.S.
Fish and Wildlife Service, 100 Otis
Street, Room 224, Asheville, North
Carolina 28801 (704/259-0321 or FTS
672-0321).




Federal Register / Vol. 51, No, 98 / Wednesday, May 21, 1986 / Proposed Rules

18627

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Proposed Regulations Promulgation

amend Part 17, Subchapter B of Chapter
I, Title 50 of the Code of Federal
Regulations, as set forth below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat, 911; Pub. L. 95-632, 92 Stat.

2. It is proposed to amend § 17.11(h)
by adding the following, in alphabetical
order under "FISHES”, to the List of
Endangered and Threatened Wildlife:

§ 17.11 Endangered and threaiened
wildlife.

PART 17—[AMENDED * * * . .
T ! 8751; Pub. L. 96-159; 93 Stat, 1225; Pub, L. 97- )"+
Accordingly, it is hereby proposed to 304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.).
Spocke uion who Critical Special
Histori population e St When listed Aitical
Common name Scientific name r S i By o o~ q s habitat rules
FISHES
Dace, blacksid P bertandensis USA(TNKY) Entire T NA NA

Dated; May 6, 1986.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 86-11364 Filed 5-21-86; 8:45 am]
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposed Threatened
Status for the Florida Scrub Jay

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

sumMmARY: The Florida scrub jay
(Aphelocoma coerulescens
coerulescens) is almost exclusively
confined to scrub habitat in peninsular
Florida that generally has high real
estate value. Much of the coastal scrub
formerly inhabited by the bird has been
cleared for beachfront hotels, houses,
and condominiums. Many areas in the
interior of Florida are presently being
developed for citrus groves and housing,
Clearly, the major cause of decline has
been habitat destruction. Other threats
to the Florida scrub jay are malicious
shooting of the birds by vandals,
accidents with motor vehicles and
unfavorable habitat succession
problems in some areas. This proposal,
imade final would implement the
protection and recovery provisions of
the Endangered Species Act of 1973, as
amended, for the Florida scrub jay. The
Service seeks data and comments from
the pulic on this proposal.

DATES: Comments from all interested
barties must be received by July 21,
1986. Public hearing requests must he
received by July 7, 1986 at the office
listed in the next paragraph.

ADDRESS: Comments and materials
concerning this proposal should be sent
to the Field Supervisor, Endangered
Species Field Station, U.S. Fish and
Wildlife Service, 2747 Art Museum
Drive, Jacksonville, Florida 32207.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Mr. David |. Wesley, Field Supervisor, at
the above address (telephone 904/791-~
2580 or FTS 946-2580).

SUPPLEMENTARY INFORMATION:
Background

The Florida scrub jay (Aphelocoma
coerulescens coerulescens) was
originally named by Bosc, 1795, as
Corvus coerulescens. The species
Aphelocoma coerulescens is widely
distributed in the western United States,
but the Flordia Subspecies, Aphelocoma
coerulescens coerulescens, an isolated
form of the species, is restricted to scrub
habitat areas of peninsular Florida. The
Florida scrub jay is a 30 centimeter (12
inch), bluish-colored, crestless jay
totally lacking the white-tipped wings
and tail feathers of the more common
and widespread blue jay (Cyanocitta
cristata). A necklace of blue feathers
separates the white throat from the
grayer underparts, and a white line over
the eye often blends into a whitish
forehead. The tail is long and loose in
appearance (Woolfenden in Kale 1978).
The subspecies has been recorded only
once from outside of peninsular Florida,
on Jekyll Island, Georgia, (Moore 1975).

The following information on the
biology of the Florida scrub jay is
abstracted from information obtained by
Cox (1984) and Woolfenden and
Fitzpatrick (1984). Scrub jays are long-
lived (10 years or more), sedentary,

permanently monogamous inhabitants
of oak scrub. They typically nest at the
edge of an oak thicket, near an open
area. Scrub jays rarely breed at one year
of age, even though they are then
physiologically mature; instead they
may remain on their natal territories for
a number of years and assist their
parents in raising further broods. Scrub
jay breeding pairs with helpers have
significantly greater reproductive
success than pairs without helpers.
Males may remain with their parents as
helpers for longer periods than females
(up to six years). As the group’s size
increases, the territory grows.
Eventually, a male helper may be able to
claim part of the enlarged territory for
his own breeding territory. Females
rarely help for more than two years, and
disperse within the local population as
breeding vacanies arise. Scrub jays are
omnivorours, eating almost anything

- they can catch, but they concentrate on

lizards and arthropods in spring and
summer, and acorns in fall and winter.
Surplus acorns are frequently cached in
the ground.

The Florida scrub jay lives only in the
Florida scrub habitat, which occurs on
fine, white, excessively drained sands.
This type of sand occurs along present
coastlines in Florida, and in dunes
deposited during the past when sea
levels were much higher than at present.
The most important of these dune
systems include the Atlantic coastal
ridge along the Atlantic coast of Florida,
the Lake Wales Ridge in Polk and
Highlands Counties, and the extensive
sand dunes of Ocala National Forest.
Cox (1984) stated that the most
commonly occupied type of scrub by
scrub jays is “oak scrub." Oak scrub
consists of a single layer of evergreen
shrubs, usually dominated by three
species of oaks—myrtle oak (Quercus
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myrtifolia), and live oak (Quercus
geminata), and Chapman oak (Quercus
chapmanii). Scrub jays are rarely found
as residents in habitat with more than
50% canopy cover that is over 3 meters
(10 feet) tall. In summary, scrub jay
habitat consists of dense thickets of
scrub oaks less than 3 meters in height,
interspersed with bare sand for foraging
and storing acorns.

Scrub jays have been reported in the
past from scrub habitat in each of the
following Florida Counties: Alachua,
Brevard, Broward, Charlotte, Citrus,
Clay, Collier, Dade, De Soto, Dixie,
Duval, Flagler, Gilchrist, Glades,
Hardee, Hendry, Hernando, Highlands,
Hillsborough, Indian River, Lake, Lee,
Levy, Manatee, Marion, Martin,
Okeechobee, Orange, Osceola, Palm
MBeach, Pasco, Pinellas, Polk, Putnam, St
Johns, St. Lucie, Sarasota, Seminole,
Sumter, and Volusia. Today, scrub jays
have been completely eliminated from
Broward, Dade, Duval, Pinellas, and St.
Johns Counties, and their numbers have
decreased drastically in Brevard,
Highlands, Orange, Palm Beach, and
Seminole Counties. In virtually every
county where the species occurs, it is
known to have declined in numbers. It
has disappeared from fully 40% of the
locations from which it was known
historically, and the total population has
probably dropped by half in the past
century (Cox 1984). The major cause of
the declines and disappearances is
habitat destruction. The total number of
Florida scrub jays estimated by Cox to
survive in Florida today is between
15,000 and 22,000 birds, of which about
13,000 to 20,000 are on public lands, and
aboul 2,000 or private property.

On March 16, 1984, Jeffrey A. Cox,
Florida State Museum, University of
Florida, Gainesville, Florida, petitioned
the Service to list the Florida scrub jay
as a threatened species. Dr. Cox
provided a comprehensive report on the
status of this species in support of the
petition. The service found on May 4,
1984, that the petitioned action may be
warranted and published the finding on
July 13, 1984 (49 FR 28584). A 12-month
finding was made on March 18, 1985,
and published on July 18, 1985 (50 FR
24238), that the action requested was
warranted but precluded by work on
other pending proposals. Publication of
this proposed rule constitutes the next
and final 12-month finding for the
Florida scrub jay, as required under
section 4(b)(3)(c)(i) of the Act, that the
petitioned action is warranted.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.) and

¢

regulations promulgated (50 CFR Part
424) to implement the listing provisions
of the Act set forth the procedures for
adding species to the Federal lists. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4(a)(1). These factors and
their application to the Florida scrub
jay, Aphelocoma coerulescens
coerulescens, are as follows (abstracted
for Cox 1984):

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The future of the
Florida scrub jay depends on the
continued existence of its scrub habitat.
Unfortunately most scrub lands are in
areas that give them high real estate
value. Much of the coastal scrub has
been cleared for beachfront hotels,
houses, and condominiums. Scrub
habitats in the interior of the Florida
peninsula are subject to development for
citrus groves and housing developments.
Scrub jays have disappeared from 40%
of the locations where they formerly
occurred, and the total population has
declined by half in the past 100 years.
The major cause of the declines and
disappearances is habitat destruction,
Although housing and agricultural
development has been occurring in
Florida for many years, the pace of this
development has accelerated since the
1960’s. The human population of Florida
nearly doubled from 1969 to 1980, from
4.95 million to 9.75 million (Terhune
1982). This trend will continue into the
foreseeable future, placing even more
pressures on natural habitats. Most of
the housing developments that are
located in scrub habitats are less than
20 years old. In many developments,
scrub jays are barely hanging on, and
they will probably disappear in a few
vears as land-clearing continues. The _
sites most likely to be destroyed by
development in the near future are
concentrated in Brevard, Highlands, and
Palm Beach Counties. It is possible that
no scrub jays will remain in Palm Beach
County by 1990 (Cox 1984).

Of the 15,000 to 22,000 scrub jays that
may survive in Florida at the present
time, over 80% occur in only two general
areas: Merritt Island/Cape Canaveral
(Brevard County) and Ocala National
Forest {Lake, Marion, and Putnam
Counties). Elsewhere, only small
populations are scattered locally
throughout peninsular Florida,

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. By far, habitat destruction has
played the major role in the decline of
the Florida scrub jay. Nevertheless,
there is evidence (S.A. Grimes, in litt.)

that, in St. Johns County at least, some
scrub jays have been shot by vandals.
Grimes has seen people with guns in the
area along SR A1A, and a tame scrub
jay would present a tempting target to
vandals. In addition, the tameness and
beauty of the bird make it desirable
(although illegal) as a pet, and it is
known to have been used for such
purposes in the past.

C. Disease or predation. Disease and
predation are not thought to be factors
that have led to the scrub jay's decline.

D. The inadequacy of existing
regulatory mechanisms. The Florida
scrub jay is protected by the Migratory
Bird Treaty Act (16 U.S.C. 703 et seg.)
and by Florida State law (Chapter 39-27,
Florida Administrative Code). These
laws, however, do not protect the birds
from habitat destruction, the major
cause of the species' decline in Florida.

E. Other natural or manmade factors
affecting its continued existence.
Human interference with the natural
functioning and development of an
ecosystem has played an important part
in the decline of the scrub jay in certain
areas. Historically, fires caused by
lightning were major factorsin
maintaining the sparse, low scrub
vegetation preferred by the scrub jay. In
some parts of the range of this species,
human efforts to prevent and/or control
natural fires have allowed the scrub to
become too dense and tall to support
populations of scrub jays. An example
of such a situation is found in the miles
of coastal barrier scrub in St. Johns
County. Scrub jays were known to be
resident in this area in the past, but
none currently occur there. Fire
suppression to protect human interests
has allowed the scrub to become too
dense for the scrub jays. Thus, a large
area of coastal St. Johns County, which
used to support a healthy population of
the species, no longer contains suitable
habitat.

Cox (1984) believes that, in St, Johns
County at least, one of the factors in the
extirpation of the scrub jay may have
been accidental road kills from passing
trucks and cars. Scrub jays frequently
forage along roadsides and other
openings in the scrub, and, since SR
A1A runs directly down the middle of
the scrub on the long, narrow, barrier
island, there was a high potential for
birds to be killed in this manner.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to propose this
rule. Based on this evaluation, the
preferred action is to list the Florida
scrub jay as a threatened species.
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Threatened rather than endangered
status was chosen for the following
reasons. A high percentage of scrub jays
occur on Federal lands that can be
managed to benefit the birds. On the
other hand, the facts that the birds no
longer occurs at 40% of the localities
where it once was found and has
decreased in numbers by at least 50% in
the past century, indicate that it is
extremely vulnerable, and could become
an endangered species unless surviving
populations are protected and managed.
Critical habitat is not being proposed for
the Florida scrub jay for reasons
discussed in the next section.

Critical Habitat

Section 4{a}(3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate any habitat of a species that is
considered to be critical habitat at the
time the species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat
is not prudent for the Florida scrub jay
at this time. All concerned Federal
agencies already know of the presence
of the scrub jay on lands they manage,
and are aware of the habitat needs of
the bird. In addition, the Federal lands
involved cover extensive areas, not all
of which will be, or will remain, critical
over extended periods of time. As scrub
habitat is burned or clear-cut in some
areas, scrub jay populations will move
into other areas with more suitable
habitat. As the burned or clear-cut areas
grow back, jays will reinvade them.
Thus, there is, and will continue to be, a
periodic change in localities within the
Federal lands occupied by the birds. It is
impossible to predict when or where
populations will be in residence at any
particular time.

The rest of the populations of scrub
jays (20% of the estimated total number
of birds) are widely and thinly scattered
over peninsular Florida in many small
localities which would be nearly
impossible to delineate in a meaningful
or productive fashion. In addition, the
lameness and beauty of the scrub jay
make it a desirable bird for collectors.
Although it is illegal to capture and hold
the bird in captivity, such practices do-
occur, Finally the tamenses and trusting
nature of this species make it
particularly vulnerable to malicious or
random shooting. To point out precisely
where the few remaining birds on
private land occur, through a delineation
of critical habitat and publication of
locality maps, could enhance the
possibility of such vandalism, and thus
actually increase the threat to the
species. For all of the above reasons, a
determination of critical habitat is not

prudent for the Florida scrub jay, either
on Federal lands or on private lands.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species 'Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperalion with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402, and are now under revision (see
proposal at 48 FR 29990; June 29, 1983)._
Section 7(a)(4) requires Federal agencies
to confer informally with the Service on
any action that is likely to jeopardize
the continued existence of a proposed
species or result in destruction or
adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

At the present time, the Service
knows, of four Federal agencies that
may be affected if the scrub jay is listed
as a threatened species. These are: (1)
The U.S. Fish and Wildlife Service
(Merritt Island National Wildlife
Refuge), (2) the National Aeronautics
and Space Administration (Kennedy
Space Center), (3) the U.S. Air Force
(Cape Canaveral Air Force Station), and
(4) the U.S. Forest Service (Ocala
National Forest). Impacts on these
agencies, however, are expected to be
minimal, and may be summarized as
follows:

Merritt Island National Wildlife
Refuge/Kennedy Space Center—The
largest population of scrub jays occurs
in this area; the Refuge includes the
lands of the Kennedy Space Center. The
Refuge has begun a program of
controlling burning of all scrub on land
under its jurisdiction. Unless the burning
occurs too often, it should help to
maintain th= suitability of habitat for
scrub jays. The Refuge will now need to
take the interests of the scrub jay into
consideration in its program of
controlling burning of scrub. In addition,
any expansion of Kennedy Space Center
facilities will also need to consider the
needs of the scrub jay before being
undertaken.

Cape Canaveral Air Force Station—
The scrub at this Station has suffered
more clearing than at the Merritt Island
National Wildlife Refuge. Aerial photos
disclose that about 20% of the land on
the Station has been cleared in the past
several decades. Habitat clearing for
construction in the future will need to
consider the effect of such clearing on
scrub jay populations before being
undertaken. Also, it may be necessary to
cut or burn existing scrub periodically to
maintain its suitability as habitat for the
scrub jay.

Ocala National Forest—The scrub jay
population is scattered throughout the
scrub portions of the Forest. The Forest
Service clear-cuts on a rotational basis.
This can have a beneficial effect on the
scrub jays because it provides a
continually changing mosaic of habitat
within the forest. Wen scrub in one area
becomes too old and dense, scrub jays
may move on to colonize another more
recently cleared site. Therefore, present
Forest Service management practices
seem compatible with the well-being of
the scrub jay, and only minimal effect
on this agency is anticipated.

The Act and implementing regulations
found at 50 CFR 17.21 and 17.31 set forth
a series of general prohibitions and
exceptions that apply to all threatened
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that had been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
threatened wildlife species under
certain circumstances. Regulations
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governing permits are at 50 CFR 17.22,
17.23, and 17.32. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and/or for incidental take in
connection with otherwise lawful
activities. For threatened species, there
are also permits for zoological
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act. In some instances,
permits may be issued during a specified
period of time to relieve undue economic
hardship that would be suffered if such
relief were not available. Since the jay is
already protected under the Migratory
Bird Act, no économic hardship
applications are expected.

Public Comments Solicited

The Service intends that any final rule
adopted will be accurate and as i
effective as possible. Therefore, any
comments or suggestions from the
public, other concerned governmental
agencies, the scientific community,
industry, or any other interested party
concerning any aspect of this proposal
are hereby solicited. Comments
particularly are sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to this species;

[2) The location of any additional
populations of this species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by Section 4 of the
Act;

(3) Additional information concerning

(4) Current or planned activities in the
subject area and their possible impacts
on this species.

Final promulgation of the regulation
on the Florida scrub jay will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to adoption of a final regulation
that differs from this proposal.

The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be filed within
45 days of the date of the proposal. Such
requests must be made in writing and
addressed to Endangered Species Field
Station, U.S. Fish and Wildlife Service,
2747 Art Museum Drive, Jacksonville,
Florida 32207.

National Environmental Policy Act

The Fish and Wildlife has determined
that an Environmental Assessment, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended, A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1984 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened Wildlife,
Fish, Marine mammals, Plants
(agriculture).

Proposed Regulation Promulgation

PART 17—[AMENDED]

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
I, Title 50 of the Code of Federal
Regulations, as set forth below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L, 93-205, 87 Stal. 884; Pub.
L. 94-359, 90 Stat. 811; Pub. L. 95-832, 92 Stat
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411 (16 U.S,C. 1531 el seq.).

2, It is proposed to amend §17.11(h) by
adding the following, in alphabetical
order under BIRDS, to the List of
Endangered and Threatened Wildlife.

§ 17.11 Endangered and threatened
wildlife,

the range and distribution of this Moore, T.8. 1975. First modern record of the % i * 2 :
species; scrub jay in Georgia. Oriole, 40:1-2. th)s-ne
vfnmﬁe Cotical Special
X el A Historic range Population where Status When listed g s
Common name Scientific name m&"ﬁ‘;’:&" fisbisy s
BiRDS . . . . . .
Jay. Flonda serub............ Aphelocoma coerulescens coer- USA. (FL) Entire T NA NA
ulescens,

Dated: May 86, 1986.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

|FR Doc. 86-11365 Filed -5-20-86; 8:45 am|
BILLING CODE -4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposed Determination of
Endangered Status and Critical Habitat
for the Mount Graham Red Squirrel

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Service proposes to
determine endangered status and
critical habitat for the Mount Graham
red squirrel (Tamiasciurus hudsonicus
grahamensis), a small mammal found
only in the Pinaleno Mountains of
southeastern Arizona. Its isolated
habitat has declined over the last
century and may face additional losses
to logging, recreational development,
and construction of an astrophysical
observatory. The red squirrel may also
be in jeopardy because of its reduced
numbers, and through competition with

an introduced species of squirrel. This
proposal, if made final, would extend
the protection of the Endangered
Species Act of 1973, as amended., to the
Mount Graham red Squirrel and its
critical habitat. The Service seeks data
and comments from the public,

DATES: Comments must be received by
July 21, 1986. Public hearing requests
must be received by July 7, 1986.

ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Regional Director, U.S. Fish and
Wildlife Service, P.O: Box 1308,
Albuguerque, New Mexico 87103.
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Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the Service's Regional Office of
Endangered Species, 500 Gold Avenue,
SW., Reom 4000, Albuguerque, New
Mexico.

FOR FURTHER INFORMATION CONTACT:
Alisa M. Shull, Endangered Species
Staff, U.S. Fish and Wildlife Service,
P.0. Box 1306, Albuquergue, New
Mexico 87103 (505/766-3972 or FTS 474
3972).

SUPPLEMENTARY INFORMATION:

Background

The red squirrel (Tamiasciurus
hudsonicus) is found in most of Canada
and Alaska, and in much of the western
and northern parts of the conterminous
United States (Hall 1981). It is an
arboreal species, and, in the southern
extremities of its range, is restricted
mainly o montane forests. Its color is
grayish brown, tinged with rusty or
vellowish along the back. In summer, a
dark lateral line separates the light
colored underparts from the grayer or
browner sides. The ears are slightly
lufted in winter, and the tail is bushy
(Spicer et al. 1985).

The two most southerly subspecies of
the red squirrel are 7. . mogollonensis,
which is found in much of the high
country of Arizona and New Mexico,
and 7. h. grahamensis, the Mount
Graham red squirrel, which is known
only from the Pinaleno, or Graham,
Mountains of Graham County,
southeastern Arizona. The latter is
slightly smaller than 7 A.
mogollonensis, has a relatively shorter
tail, and differs in various skeletal
characters. Ten adult specimens
averaged 7% inches (196.0 millimeters)
in head and body length, and 5% inches
(135.5 millimeters) in tail length (Spicer
el al. 1985).

The range of the Mount Graham red
squirrel lies entirely within the Safford
Ranger District of the Coronado
National Forest. This squirrel is now
found primarily in stands of dense
Engelmann spruce [Picea engelmannii)
and/or fir, especially corkback fir
[Abies lasiocarpa var. arizonica). It
now occurs mostly above an elevation
010,000 feet (3,048 meters), but may
also be present down to about 9,400 feet
(2865 meters) in drainages on north-
facing slopes and in protected areas. Its
diet consists largely of conifer seeds,
and during the winter it depends on
seed-bearing cones that it has stored at
certain sites known as middens, These

caches, usually associated with logs,
snags, stumps, or a large live tree, are
the focal points of individual territories,
and the number of midden complexes
offers an approximation of the number
of resident red squirrels in a particular
area. In good spruce-fir habitat in the
Pinaleno Mountains, there is a
population density of about one red
squirrel per 8 acres (3.2 hectares), which
is somewhat lower than has been found
in most other areas where the species
has been studied (Spicer et al. 1985).

The Mount Graham red squirrel was
described by Allen in 1894, based on
three specimens taken that same year
on Mount Graham in the Pinalenos.
Subsequent reports indicate that the
subspecies was common around the turn
of the century, but was declining by the
1920's and rare by the 1950's
(Hoffmeister 1956). This situation
apparently was associated with loss and
disruption of forest habitat, and perhaps
with competition from an introduced
population of the tassel-eared, or
Abert's, squirrel (Sciurus aberti). From
1958 to 1967, there was only a single
report, unconfirmed, of 7. A.
grahamensis, and there was concern
that the subspecies had become extinct.
Later, however, the continued existence
of the Mount Graham red squirrel was
verified, and a Service-funded status
surveyin 1984-1985 located this
mammal or its fresh sign at 16 localities
in the Pinalenos (Spicer ef al. 1985).

In both its original Review of
Vertebrate Wildlife, published in the
Federal Register of December 30, 1982
(47 FR 58454-58460), and the revised
version, published on September 18,
1985 (50 FR 37958-37967), the Service
incladed the Mount Graham red squirrel
in category 2, meaning that information
then available indicated that a proposal
to determine endangered or threatened
status was possibly appropriate, but
was not yet sufficiently substantial to
biologically support such a proposal.
Results of the recent survey have since
become available, and provide a
substantive basis for a proposed
determination of endangered status.
Although the squirrel does still survive,
its range and numbers have been
reduced, and its habitat is jeopardized
by a number of factors, including
proposed construction of an
astrophysical observatory.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered

Species Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal Lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to the Mount Graham red
squirrel (Temiasciurus hudsonicus
grahamensis) are as follows
(information taken from Spicer ef al.
1985):

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The Mount Graham red squirrel has
always been naturally restricted to a
relatively small area, and its range and
numbers have evidently declined during
the past century, In 1914 it was
considered common above elevations of
8,500 feet (2,590 meters), and was found
as low as 6,750 feet (2.057 meters),
Feared extinct by the 1960's, it
subsequently seemed to make a partial
recovery, but probably has not reached
its former numbers. It is now seldom
found below 9,500 feet (2,900 meters), is
nowhere abundant, and appears to be
common only in small, scattered patches
of the best habitat. Such habitat consists
mainly of spruce-fir forest, of which
there are 2,240 acres (906 hectares) in
the Pinalenos. In this habitat, there is an
estimated density of one red squirrel per
8 acres (3.2 hectares), though not all of
the spruce-fir forest is uniformly
occupied. The red squirre] also inhabits
portions of the adjacent Douglas fir
(Pseudotsuga menziesii)-white fir (Abies
concolor) forest, of which there are
19,900 acres (8,055 hectares), but only at
an estimated density of one individual
per 124 acres (50 hectares). The total red
squirrel population now in the Pinalenas
may well number fewer than 500
individuals, possibly only 300.

Although not precisely documented,
the apparent decline of the Mount
Graham red squirrel seems to parallel
the expansion of logging operations in
the Pinalenos. Such activity began in the
1880's and was initially not widespread.
By 1933, however, roads had been
constructed to the crest of the
mountains. By 1973, most of the
accessible timber had been cut, thereby
reducing the age structure and density of
the red squirrel's forest habitat. The
extent of future timber harvesting in the
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Pinalenos will depend on which
alternative in the proposed Coronado
National Forest Plan is implemented.
The alternatives vary from no harvest to
clear cutting of the spruce-fir forest for
conversion to livestock forage. The
latter procedure could eliminate food
sources, midden sites, and cover, and
result in a substantial decline of the red
squirrel population.

The construction of a major
astrophysical facility on Mount Graham
has been proposed by Steward
Observaltory, University of Arizona.
This facility would be located within a
3,500-acre [1,416-hectare) area
encompassing most of the mountain
above 9,400 feet (2,865 meters). It would
include up to 18 telescopes, a visitor
center, workshops, and other
installations.

Additional losses to red squirrel
habitat could result from forest fires,
road construction and improvement, and
recreational developments, and high
elevation, including potential picnic
areas, campgrounds, and ski facilities. It
is not thought that any one of these, or
the above, problems could by itself
result in rapid extirpation of the Mount
Graham red squirrel, but their
cumulative effect could be severe over a
period of time. Considering the squirrel's
low numbers, restricted range, and past
history of decline, new potential habitat
disturbances may be cause for concern.

B. Overutilization of Commercial,
Recreational, Scientific, or Educational
Purposes

Tree squirrels (including the red
squirrel) are legally hunted in the
Pinalenos during October and
November. Almost all hunters, however,
seek the introduced tassel-eared
squirrel. Investigations by the Arizona
Game and Fish Department have found
no substantial take of the red squirrel,
and hunting is not now considered a
threat to this species.

C. Disease or Predation

Nothing is known about diseases or
parasites of the Mount Graham red
squirrel. Other subspecies, however, are
susceptible to a variety of diseases,
including tularemia and those caused by
infectious viruses. Predation is not
known to have caused reductions in the
red squirrel population of the Pinalenos,
but a number of predatory mammals,
birds, and reptiles are present in the
area,

D. The Inadequacy of Existing
Regulatory Mechanisms

Both the Arizona Game and Fish
Department and the U.S. Forest Service,
which manages the land inhabited by
the Mount Graham red squirrel, are

aware of the presence of this mammal
and the problems it may face. Both
agencies have policies and agreements
that give some consideration to the
welfare of this squirrel, There are,
however, of State or Federal laws or
regulatons that specifically require
protection of the squirrel of its habitat.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

The Mount Graham red squirrel may
have suffered through competition with
the tassel-eared squirrel, which was
deliberately introducted in the Pinalenos
from 1941 to 1943. The latter species
now occupies nearly all coniferous
forest in the area. Although litile is
known about interaction between these
two kinds of squirrel, a number of
authorities have suggested that
competition has resulted in the
exclusion of the red squirrel from
habitat with ponderosa pine (Pinus
ponderosa), to which the tassel-eared
squirrel is particularly adapted. This
process may have ultimately led to a
substantial reduction in the range and
numbers of the red squirrel.

The Mount Graham red squirrel has
probably been isolated from other
populations of 7. hudsonicus for about
11,000 years. The nearest locality where
the species is known to occur is 68 miles
(110 kilometers, to the northeast, and is
separated by a stretch of arid,
unsuitable habitat. There is no
possibility of natural immigration or
genetic exchange. Because of these
factors, and its restricted population size
and distribution, the Mount Graham red
squirrel is particularly vulnerable to any
disturbance that might bring about
further declines and weakening of
genetic viability.

The decision to propose endangered
status for the Mount Graham red
squirrel was based on an assessment of
the best available scientific information
and of past, present, and probable future
threats to the species. A decision to take
no action would constitute failure to
properly classify the Mount Graham red
squirrel pursuant to the Endangered
Species Act and would exclude this
squirrel from protection provided by the
Act. A decision to propose only
threatened status would not adequately
reflect the very small population size
and distribution of this squirrel, its
history of vulnerability and decline, and
the multiplicity of problems that
confront it. For the reasons given below,
a critical habitat designation is included
in this proposal

Critical Habitat

Critical habitat, as defined by section
3 of the Act means: (i) the specific areas

within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management considerations or
protection, and (ii) specific areas outside
the geographical area occupied by a
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Section 4(a) (3) of the Act requires
that critical habitat be designated to the
maximum extent prudent and
determinable concurrently with the
determination that a species is
endangered or threatened. Critical
habitat proposed for the Mount Graham
red squirrel to include three areas in the
Coronado National Forest, Graham
County, Arizona. These areas are
precisely delineated below in the
“Proposed Regulations Promulgation”
section. The names applied to the
areas—Hawk Peak/Mount Graham,
Heliograph Peak, and Webb Peak—refer
to prominent mountains. The areas have
irregular shapes, but cover a.total
approximately 2,000 acres (800
hectares).

The three designated areas the major
known concentration of the Mount
Graham red squirrel, and the habitat
necessary to its survival, including
cover, food sources, nest sites, and
midden sites. The winter survival of the
red squirrel depends primarily on the
availability of seeds of cones stored in
middens. Therefore, an environment in
which the midden-cached ones will stay
cool and moist, and be prevented from
opening and losing their seeds, is of
critical importance. Such an
environment is most often found in
dense, shady forest above 10,000 feet
(3,048 meters), and at lower elevations
on north-facing slopes or in protected
pockets and small basins (Spicer et /.
1985).

Section 4(b)(8) requires, for any
proposed or final regulation that
designates critical habitat, a brief
description and evaluation of those
activities (public or private) that may
adversely modify such habitat or may
be affected by such designation. As the
Mount Graham red squirrel requires
dense spruce-fir forest, it woud suffer
through activities that destroy such
habitat or substantially reduce forest
density. Potential activities that could
adversely affect the habitat include
timber harvesting and recreational
development that proceed without
adequate consideration of the welfare of
the squirrel, and construction of the
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proposed astrophysical facility on
Mount Graham. Any such activities that
take place on national forests would
require authorization by the U.S. Forest
Service. Since all of the proposed
critical habitat of the Mount Graham red
squirrel is within a national forest, the
activities in question could require
appropriate forest Service conferral
and/or consultation as described below
under “Available Conservation
Measures." :

Section 4{b)(2) of the Act requires the
Service to consider economic and other
impacts of designating a particular area
as critical habitat. The Service will
consider the critical habitat designation
for the Mount Graham red squirrel in
light of all additional relevant
information obtained at the time of final
rule.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery aclions, requirements for
Federal protection, and prohibitions
against certain practices, Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Fedeal agencies and the
prohibitions against taking and harm are
discussed, in part, below,

Section 7[a) of the Act, as amended,
requires Fedeal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402, and are now under revision (see
proposal at 48 FR 29990; June 29, 1983).
Section 7(a)(4) requires Federal agencies
to confer informally with the service on
any action that is likely to jeopardize
the continued existence of a proposed
species or result in destruction or
adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a}(2) requires
Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its *
critical habitat. If a Federal action may
alfect a listed species or its critical

habitat, the responsible Federal agency
must enter into formal consultation with
the Service. Federal activities that may
be affected in this regard with respect to
the listing of the Mount Graham red
squirrel, are described above in the
"“Critical Habitat" section.

Section 9 of the Act, and
implementing regulations found at 50
CFR 17.21, set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to take, import or
export, ship in interstate commerce in
the course of commercial activity, or sell
or offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and State conservation
agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purpeses, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities. In some
instances, permits may be issued during
a specified period of time to relieve
undue economic hardship that would be
suffered if such relief were not
otherwise available.

Public Comments Solicited

The Service intends that any final
actien resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments and
suggestions regarding any aspect of this
proposal are hereby solicited from the
public, concerned governmental
agencies, the Scientific community,
industry, and other interested parties.
Comments particularly are sought
concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to the subject
species;

(2) the location of any additional
populations of this species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by Section 4 of the
Act;

(3) additional information concerning
the distribution of this species;

(4) current or planned activities in the
involved area and their possible impacts
on the subject species; and

(5) any foreseeable economic or other
impacts resulting from the proposed
designation of the critical habitat.

Final promulgation of the regulations
on this species will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to adoption of final regulations that
differ fram this proposal.

The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be filed within
45 days of the date of the proposal. Such
requests must be made in writing and
addressed to the Regional Director (see
ADDRESSES).

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register of
October 25, 1983 (48 FR 49244),
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Proposed Regulations Promulgation
PART 17—[AMENDED]

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
I, Title 50 of the Code of Federal
Regulations, as set forth below:
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1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.

304, 96 Stat. 1411 (16 U.S.C. 1531 el seq.). § 17.11 Endangered and threatened
2.1t is proposed to amend § 17.11(h) wildlife.
by adding the following, in alphabetical  * : - ’ -

L. 94-359, 90 Stat. 911; Pub, L. 95-632, 92 Stat.  order under “MAMMALS," to the List of 17 et
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L.97-  Endangered and Threatened Wildlife:
Species Vertebrate
- 3 population where Critical Special
Hi Stat When fisted
P kst rame P o e e e
MAMMALS . . . . . . .
Squirrel, Mount Graham red «............. Tamiascinus g78ha- US.A:(AZ),...corivcmimisusisssssssssmsissssssssnns ENKG... . o iessssessiunon & 17.95(a) NA
mensis. i

3. It is further proposed to amend
§ 17.95(a) by adding critical habitat of
the Mount Graham red squirrel, in the
same alphabetical order as the species
occurs in § 17.11(h).

§ 17.95 Critical habitat—fish and wiidlife.
(a) . - *

- - - * -

Mount Graham Red Squirrel
(Tamiasciurus hudsonicus
grahamensis)

Arizona. Areas of land, water, and
airspace in the Coronado National
Forest, T8S R24E and T9S R24E (Gila
and Salt River Meridian), Graham
County, with the following components:

1. Hawk Peak-Mount Graham Area.
The area above the 10,000-foot (3,048-
meter) contour surrounding Hawk Peak
and Plain View Peak, plus the area
above the 9,800-foot (2,987-meter)
contour that is south of lines extending
from the highest point of Plain View
Peak eastward at 90° (from true north)
and southwestward at 225° (from true
north).

2. Heliograph Peak Area. The area on
the north-facing slope of Heliograph
Peak that is above the 9,200-foot (2,804-
meter) contour surrounding Heliograph
Peak and that is between a line
extending at 15° (from true north) from a
point 160 feet (49 meters) due south of
the horizontal control station on
Heliograph Peak and a line extending
northwestward at 300° (from true north)
from that same point.

3. Webb Peak Area. The area on the
east-facing slope of Webb Peak that is
above the 9,700-foot (2,957-meter)
contour surrounding Webb Peak and
that is east of a line extending due north
and south through a point 160 feet (49
meters) due west of the horizontal
control station on Webb Peak.

The major constituent element is
dense stands of mature spruce-fir forest.

* * * * *
Dated: May 6, 1986.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 86-11366 Filed 5-20-86; 8:45 am|
BILLING CODE 4310-55-M

50 CFR Part 23

Endangered Species, Export; of
American Alligators Taken in 1986 and
Subsequent Harvest Seasons

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed findings and rile.

SUMMARY: The Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES) regulates internation trade in
certain animal and plant species. As a
general rule, exports of animals and
plants listed in Appendix II of CITES
may occur only if a Scientific Authority
(SA) has advised a permit-issuing
Management Authority (MA) that such
exports will not be detrimental to the
survival of the species, and if the MA is
satisfied that the animals or plants were

not obtained in violation of laws for
their protection. This notice announces
proposed findings by the SA and MA of
the United States on the export of
American alligators. The Fish and
Wildlife Service (Service) intends to
make these findings to cover 1986 and
subsequent harvest seasons. The
Service now requests comments on
these proposed findings and information
on the species involved.

DATE: The Service will consider
comments received by June 20, 1986 in
developing its final findings and rule.

ADDRESS: Please send correspondence
concerning this notice to the Office of
Scientific Authority, U.S. Fish and
Wildlife Service, Washington, DC 20240.
Materials received will be available for
public inspection from 8:00 a.m. to 4:00
p.m. Monday through Friday, at the
Office of the Scientific Authority, room
537, 1717 H Street NW, Washington, DC
or at the Federal Wildlife Permit Office,
room 621, 1000 N. Glebe Road,
Arlington, Virginia.

FOR FURTHER INFORMATION CONTACT:

Scientific Authority Finding—Dr.
Charles W. Dane, Office of Scientifi
Authority, U.S. Fish and Wildlife
Service, Washington, DC 20240,
telephone (202) 653-5948

Management Authority finding—Mr.
Arthur W, Lazarowilz, Federal
Wildlife Permit Office, U.S. Fish and
Wildlife Service, Washington, DC.
20240, telephone (703)235-2418

Export Permits—Mr. Larry LaRochelle,
Federal Wildlife Permit Office, U.S.
Fish and Wildlife Service,
Washington, DC 20240, telephone
(703) 235-1903.

SUPPLEMENTARY INFORMATION:
Beginning in 1977, the Service has
employed the rulemaking process to
develop and issue decisions on the
export of certain species under CITES.
The reason for this approach is that it is
more effective to issue general decisions
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in the export of all specimens harvested
in a given State and seasons than to
issue such decisions separately for each
export permit application. This is frue
especially for CITES Appendix I
species that are frequently exported,
such as the American alligator
[Alligator mississippiensis). This notice
concerns proposed export findings on
American alligators (hides,.meat, and
other parts) harvested in the 1986 and
subsequent harvest seasons from the
States of Flordia, Louisiana, and Texas.

Scientific Authority (SA) Findings

Article IV of CITES requires that an
export permit for any specimen of a
species included in Appendix II shall
only be granted when certain findings
have been made by the SA and MA of
the exporting country. The SA must
advise “that such export will not be
detrimental to the survival of that
species™ before a permit can be granted.

The SA for the United States must
develop such advice on nondetriment
for the export of Appendix II animals in
accordance with section 8A of the
Endangered Species Act of 1973, as
amended in 1982. The Act states that the
Secretary of the Interior “shall base the
determinations and advice given by him
under Article IV of the Convention with
respect to wildlife upon the best )
available biological information derived
from professsionally accepted wildlife
management practices; but is not
required to make, or require any State to
make, estimates of population size in
making such determinations or giving
such advige."

The American alligator is listed in
Appendix II to respond both to problems
of potential threat to the survival of
American alligators [CITES Article
IL2(a)] and similarity in appearance to
other crocodilians that are threatened
with possible extinction [CITES Article
[12(b)]. The Regional 10-year review of
the appendices confirmed the suitability
of this treatment, as set forth in the
proposal that the Conference of the
Parties adopted in 1979 to transfer this
species to Appendix II. The Service will
address the issue of similarity in
dppearance through tagging of hides and
documentation of shipments of meat and
parts. Inasmuch as the alligator is listed
partly because of a potential threat to its
survival (based on previous population
declines that have been reversed in
most parts of its range in the United
St-nes), the Service also must determine
ifexports will not be detrimental to the
survival of the American alligator itself.

Guidelines developed for SA advice
on exports of alligators under the
Provisions of CITES Article I1.2(a) have

been revised to conform with the 1982
amendments to the Endangered Species
Act (see 48 FR 16494, April 18, 1983).
They are as follows:

A. Minimum requirements for biclogical
information:

(1) Information on the condition of the
population, including trends (the method of
determination to be a matter of State choice),
and population estimates where such
information is available.

(2) Information on total harvest of the
species, each harvest season.

(3) Information on distribution of harvest.

(4) Habitat evaluation.

B. Minimum requirements for a
management program:

(1) There should be a controlled harvest
with methods and seasons to be a matter of
State choice.

(2) All hides, meat, and parts should be
registered and marked accordingly.

(3) Harvest level objectives should be
determined annually by the States.

In applying these guidelines, the
Service considers the following types of
information on the condition of the
population: (a) A current estimate (if
such information is available) of the
total number of animals in the
preharvest population derived by
extrapolating the number of animals per
unit area in each of the major habitat
types to obtain an estimate of the total
number of animals where the number of
animals per unit area is determined by
direct count, by indirect indications of
abundance in the State, or by population
modeling; (b) a description of ongoing
research being conducted to assess the
distribution, abundance, or general
condition of the species in the State,
with a summarization of results
obtained, including results of any
analyses of age structure or
reproductive parameters; and (c¢) an
agsessment of long-term poopulation
trends of the species in the State, and
the relationship of these trends to
habitat condition, management
practices, harvest pressure, and/or other
factors.

Information on anticipated harvest to
be considered by the Service should
include: (a) The number of animals (by
county or game management unit, if
data are available at these local levels)
to be harvested; (b) the number of
alligator hunters expected to be
licensed; and (c) the time of the harvest
season.

In the case of the alligator, as with
most other wild animals, the resource is
monitored by a variety of techniques
that yield information used in evaluating
the condition of a population. As these
data are accumulated over time, they
reflect trends and call attention to
changes in the populations. Habitat
information, indices of population size,

age and sex structure, and harvest
information, are all used to evaluate
population status. Although the
Endangered Species Act Amendments of
1982 provide that population estimates
are not to be required for the approval
of export of Appendix II wildlife, if such
estimates are provided by the States or
available from other sources, the Act
requires the Service to consider them. If
available, population estimates will be
considered together with information of
the types listed above in making
findings on nondetriment.

Based on the accumulated information
on population condition, management,
and harvest of the species addressed by
this notice, the Service proposes to issue
SA advice in favor of alligator export
from certain States, identified below.
The information on which the Service
bases its proposed findings is contained
in documents from each State. Due to
their length, details of these documents
are not published in the Federal
Register; they are available for public
inspection at the Office of Scientific
Authority (address given above).

The status of the American alligator
has dramatically improved throughout
its range over the last 10 years. One of
the primary reasons for this
improvement has been the effective
management programs run by State
wildlife agencies in Florida, Louisiana,
and Texas. The Service expects these
management programs to continue to be
effective in conserving the American
alligator in the future, and the Service
will work closely with these States to
address any problem that may arise at a
later date. The Service's monitoring
efforts will enable the Service to assess
the continued validity of these
nondetriment findings.

Management Authority (MA) Findings

Exports of Appendix II species are to
be allowed under CITES only if an SA
has advised that the exports are not
detrimental to the survival of the species
and if the MA is satisfied that the
specimens were not obtained in
contravention of laws for the protection
of the wildlife or plants. The Service,
therefore, must be satisfied that alligator
hides, meat, or parts were not obtained
in violation of State or Federal law in
order to allow export. The Service
requires the State tagging program to
apply locking nylons tags with
embossed legends to legally harvested
alligator hides as evidence of
compliance with CITES regulations (50
CFR 17.42(A)).

The Service will supply suitable
export tags free of charge for alligators
harvested during the period covered by
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these proposed findings, or each State
may use its own Service-approved tags
if they meet the tag requirements
described in the export guidelines
below.

The Service has adopted the following
MA export guidelines (49 FR 1058;
January 9, 1984) for the export of hides:
The guidelines for the export of meat
and parts are being proposed for the
first time.

(1) Current Stale hunting, trapping, tagging,
selling, and shipping regulations and sample
hide export tag and "parts tag” must be on
file with the Service (Federal Wildlife Permit
Office);

(2) Hide export—

(a) The hide export tag must be durable
and permanently locking, end must show
State of origin, year of take, species, and be
serially unique;

(b) The hide export tage must be applied to
all hides within @ minimum time after take, as
specified by the State, and such time should
be as short as possible to minimize
movement of untagged hides;

{¢) The hide export tag must be
permanently attached as authorized and
prescribed by the State;

(d) State-registered dealers or State-
licensed takers allowed by the State to attach
tags must account for tags received and must
return unused tags to the State within a
specified time after taking season closes; and

(e} Fully manufactured hide products may
be exported from the United States when
accompanied by State hide export tags
removed from hides contained in the
products; such tags must be surrendered to
the Service prior to export.

(3} Meat export—

Meat from legally harvested and tagged
alligators is to be packed in uniform
containers, permanently sealed and labeled
as required by State law. Bulk meat is to be
marked with a State “parts tag" permanently
attached. Container label or “parts tag"
should indicate, as 8 minimum, State of
origin, year of take, species, weight of
package or unit, identification of State
licensed harvester, and identification of State
licensed processor or packer.

(4) Parts export—

Large individual parts should have a “parts
tag" permanently attached, while smaller
parts may be packed with a “parts tag"
permanently attached to the package.

Alligator skulls should carry a “parts tag"”
and be marked with the original U.S.-CITES
export tag number, as required by State law.

“Parts tags" used for alligator parts should
supply the same information as described for
such tags used to mark alligator meat.

Proposed Export Decisions

The Service proposes to approve
exports of alligators (hides, meat, and
other parts) harvested in 1986 and
subsequent taking seasons in Florida,
Louisiana, and Texas on the grounds

that both SA and MA guidelines are
satisfied.

Multiyear Findings

From monitoring existing State
programs for the American alligator in
Florida, Louisiana, and Texas, the
Service expects these States will
continue to satisfy CITES requirements.
States seeking for the first time to
establish a harvest program for
alligators should apply for CITES export
approval no later than January 31 of the
year they plan to initiate such a
program. To ensure that export-
approved States maintain successful
programs and that export is not
detrimental to the survival of the
species, the Service plans to continue
annual monitoring of State management
and export marking programs through
evaluation of annual reports from the
States (and export reports from the
ports).

Comments Solicited

The Service requests comments on
these proposed findings. Final findings
will take into consideration the
comments and any additional
information received, and such
consideration might lead to final
findings that differ from this proposal.

This proposal is issued under
authority of the Endangered Species Act
of 1973, as amended (16 U.S.C. 1531 et
seq.). The primary authors are Dr.
Richard M. Mitchell, Office of Scientific
Authority, and S. Ronald Singer, Federal
Wildlife Permit Office.

Note.—The Department has determined
that these proposed findings are not a major
Federal action significantly affecting the
quality of the human environment under the
National Environmental Policy Act and,
therefore, the preparation of an
Environmental Impact Statement is not
required. (A determination on whether final
findings are a major Federal action
significantly affecting the quality of the
human environment will be made before the
final findings are published.) The Department
also has determined that this is not a major
rule under Executive Order 12291 and does
not have a significant economic effect on a
substantial number of small entities under
the Regulatory Flexibility Act (5 U.S.C. 601).
Because this rule treats exports on a State-
by-State basis and proposes to approve
export in accordance with a State
management program, this rule wiil have
little effect on small entities in and of itself.
This proposed rule does not contain any
recordkeeping or information collection
requirements as defined by the Paperwork
Reduction Act of 1980.

List of Subjects in 50 CFR Part 23

Endangered and threatened wildlife,
Exports, Fish, Imports, Plants
(agriculture), Treaties.

PART 23—ENDANGERED SPECIES
CONVENTION

Accordingly, the Service proposes to
amend Part 23 of Title 50, Code of
Federal Regulations, as set forth below:

1. The authority citation for Part 23
continues to read as follows:

Authority: Convention on International
Trade in Endangered Species of Wild Fauna
and Flora, TIAS 8249; and Endangered
Species Act of 1973, 87 Stat. 884, 16 U.S.C.
1531-43.

2. In § 23.57, add new paragraph (g) to
read as follows:

§23.57 American alligator (Alligator
mississippiensis).

- - * * .

(g) 1986 and subsequent harvests:
Florida, Louisiana, and Texas.

Condition on export: Each hide must be
clearly identified as to species, State or
origin, and season of taking, and must be
tagged by a permanently attached, serially
numbered tag of a type approved by the
Service that is attached under conditions
established by the Service. Fully
manufactured hide products may be exported
from the United Stales when accompanied by
State hide export tags removed from hides
contained in the products; these tags must be
surrendered to the Service prior to export.

Meat from legally harvested and tagged
alligators is o be packed in uniform
containers, permanently sealed and labeled
as required by State law. Bulk meat is to be
marked with a State “parts tag" permanently
attached indicating, at a minimum, State of
origin, year of take, species, weight of
package or unit, identification of State
licensed harvester, and identification of State
licensed processor or packer.

Large individual parts should have a “parts
tag"” permanently attached, while smaller
parts may be packed with a "parts tag"
permanently attached to the package.
Alligator skulls should carry a “parts tag"”
and be marked with the original U.S.-CITES
export tag number, and other markings, as
required by State law. “Parts tags" should
supply the same information as described for
such tags used to mark “alligator meat.

Dated: April 30, 1986.
P. Daniel Smith,
Deputy Assistant Secretary for Fish and
Wildlife and Partks.
[FR Doc. 86-11369 Filed 5-20-88; 8:45 am|
BILLING CODE 4310-55-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 654

Fishery Conservation and
Management; Stone Crab Fishery of
the Gulf of Mexico; Correction

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of availability of an
amendment to a fishery management
plan; correction.

SUMMARY: This document corrects the
date for submitting comments on
Amendment 3 to the Fishery
Management Plan for the Stone Crab
Fishery that was published May 8, 1986,
51 FR 17075.

FOR FURTHER INFORMATION CONTACT:
Donald W. Geagan, Regional Plan
Coordinator, 813-893-3722.

SUPPLEMENTARY INFORMATION: In FR
Doc. 86-10394, page 17075, column two
under the “DATE" heading, the sentence
is corrected to read “Comments on the
FMP revisions should be submitted on
or before July 18, 1986."

Dated: May 16, 1986.
Carmen J. Blondin,

Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.

[FR Doc. 86-11396 Filed 5-20-86; 8:45 am]|

BILLING CODE 3510-22-M
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Notices

Federal Register
Vol. 51, No. 98

‘Wednesday, May 21, 1986

This section of the FEDERAL REGISTER
contains documents. other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Use of Private Attorneys by Federal
Agencies

AGENCY: Administrative Conference of
the United States.

ACTION: Notice of public hearing.

SUMMARY: The Administrative
Conference is studying the use of private
attorneys by federal agencies and
departments. The study will include a
survey of current agency policy and
practice, an examination.of the relevant
law, and consideration of possible
recommendations. To aid the
Conference and its Committee on
Governmental Processes in evaluating
the issues involved in this study, the
Conference will conduct a public
hearing. The public hearing will take
place on Thursday, May 29, 19886, in
courtroom 10 of the United Stales
Claims Court, 717 Madison Place, NW.,
Washington, D.C., commencing at 9:30
AM. Conference Chairman Marshall |,
Breger will preside at the hearing.

Brief initial statements of views or
relevant experiences will be followed by
opportunities for questioning by the
Chairman and Conference members in
attendance. If time permits, witnesses
may exchange views or reactions, The
Conference is particularly interested in
obtaining information and advice on the
following questions:

1. Are there circumstances under
which federal government agencies
should retain the services of attorneys in
private practice?

2. Are there circumstances under
which federal government agencies have
retained the services of private
attorneys, where ensuing problems
made this an unwise or inefficient
decision?

3. Is greater oversight needed for
hiring of private attorneys by agencies?
Should there be centralized control of
the hiring of private attorneys, located

in the Department of Justice or
elsewhere in the federal government?

4. Should there be uniform procedures
among the agencies for the hiring of
private attorneys? Are written
guidelines needed? Is a formal
competitive bidding process necessary?

5. Should there be a fixed limiton *
hourly fees?

6. Are there problems of professiondl
responsibility relating specially to
private attorneys hired by federal
agencies.

7. Is there a “revolving door" problem,
where an agency retains attorneys who
have recently left service with the same
agency?

A number of public officials and other
public figures have been invited to
appear at the hearing to discuss their
views. Other persons may be allowed to
make presentations if time permits.
Persons wishing to testify should notify
the Office of the Chairman of the
Conference at least one day in advance,
indicating the nature of their experience
and an outline of the planned testimony.
It would be helpful to the Conference for
witnesses to submit written statements
prior to the hearing. However, written
statements pertinent to the subject of
the hearing may be submitted at any
time, before or after the hearing, by any
person whether or not appearing at the
hearing.

DATE: May 29, 1986,

Location: The public hearing will be
held in courtroom 10 of the U.S. Claims
Court, 717 Madison Place, NW,
Washington, DC, at 9:30 AM.

Public Participation: Attendance at

the meeting is open to the public, but
limited to the space available. Persons
wishing to attend should notify the
contact person at least one day in
advance. The committee chairman may
permit members of the public to make
oral statements at the meeting, Written
statements may be submitted to the
committee at any time.
FOR FURTHER INFORMATION CONTACT:
David M. Pritzker, Administrative
Conference of the United States, 2120 L
Street NW, Suite 500, Washington, DC
20037; telephone (202) 254-7065.

Dated: May 16, 19886.

Richard K. Berg,

General Counsel.

|FR Doc. 86-11507 Filed 5-20-86; 8:45 am]
BILLING CODE 6110-01-M

DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

May 16, 1986.

The Department of Agriculture has
submitted to OMB for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extensions, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) How often the
information is requested; (5) Who will
be required or asked to report; (6] An
estimate of the number of responses; (7)
An estimate of the total number of hours
needed to provide the information; (8)
An indication of whether section 3504(h)
of Pub, L. 96-511 applies; (9) Name and
telephone number of the agency contact
person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer,
USDA, OIRM, Room 404-W Admin.
Bldg., Washington, DC 20250, (202) 447-
2118

Comments on any of the items listed
should be submitted directly to: Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, Attn: Desk
Officer for USDA.

If you anticipate commenting on a
submission but find that preparation
time will prevent you from doing so
promptly, you should advise the OMB
Desk Officer of your intent as early as
possible.

Revision

® Agricultural Stabilization
Conservation Service

7 CFR Part 729/446—Poundage Quota
and Marketing Regulations for the
1986 Through 1990 Crops of Peanuts

ASCS-101, -1002, 1007, -1008, -1010,
-1012, -1030

On oceasion

DA™=
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Farms; 638,715 responses; 159,469 hours:
not applicable under 3504(h)
Paul P. Kume, (202) 447-9003

® Agricultural Stabilization
Conservation Service

7 CFR Part 1427—Cotton and Seed
Cotton Loan Program Regulations

CCC Cotton A, -A1, -A2, CCC-679, -813,
-813-1, -813-2, -833, -837, -877, -879,
-881, -881-1 -

Annually

Individuals or households; Farms;
Businesses or other for-profit,

728,280 responses; 182,070

Joy C. Guest, (202) 447-8223.

Reinstatement
® Rural Electrification Administration

Statement of Construction, Telephone
System-Outside Plant

REA 527

On occasion

Small businesses or organizations; 200
responses; 200 hours; nat applicable
under 3504(h]

John D. Soma, (202) 382-8529.

Jane A. Benoit,

Departmental Clearance Officer.

[FR Doc. 84-11438 Filed 5-20-86; 8:45 am]

BILLING CODE 3410-01-M

Office of the Secretary

Privacy Act; Systems of Records

Acency: Office of the Secretary, USDA.

AcTion: Notice of deletion of Privacy
Act Systems of Record.

SUMMARY: Notice is hereby given that
USDA is deleting three systems of
records maintained by the Foreign
Agricultural Service, USDA. These
syslems of records are no longer
operational. :

EFFECTIVE DATE: May 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Director, Personnel Division,
Mznagement, Foreign Agricultural
Service, U.S. Department of Agriculture,
Washington, DC 20250. 3
SUPPLEMENTARY INFORMATION: USDA
hereby deletes three systems of records,
USDA/FAS-1, “Applicant Files for
Employment with International
Qfg:mizatians;" USDA/FAS-2,
Cooperator Employee Data; and
USDA/FAS-3, “Visa and Passport
Clearance Information Data.”

Signed at Washington, DC on May 15, 1986.
Richard E. Lyng,
Secretary of Agriculture.
[FR Doc. 86-11437 Filed 5-20-86: 8:45 am]|
BILLING CODE 3410-01-M

»

COMMISSION ON CIVIL RIGHTS

Hearing on the Protection of
Handicapped Newborns

Notice is hereby given pursant to the
provision of the Civil Rights Act of 1983,
Pub. L. 98-183, 97 Stat. 1304, that a
public hearing before a subcommittee of
the U.S. Commission on Civil Rights will
be held on June 26, beginning at 1:30
p.m. and June 27, beginning at 9:30 a.m.,
in the fifth floor conference room at the
U.S. Commission on Civil Rights, 1121
Vermeont Avenue, NW., Washington,
DC.

The purpose of the hearing is to hear
testimony about civil rights issues
affecting handicapped newborns.

The Commission is an independent,
bipartisan factfinding agency authorized
to study, collect, and disseminate
information and to appraise the laws
and policies of the Federal government
with respect to discrimination or denials
of equal protection of the laws under the
Constitution because of race, caolor,
religion, sex, age, handicap, or national

origin, or in the administration of justice.

Dated at Washington, DC, May 16, 1986.
Clarence M. Pendieton, Jr.,
Chairman.
[FR Doc. 86-11430 Filed 5-20-86; 8:45 am|
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket No. 16-86]

Proposed Foreign-Trade Zone; West
Sacramento, Yolo County, CA;
Application and Public Hearing

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Sacramento-Yolo Port
District (the Port), a political subdivision
of the State of California, requesting
authority to establish a general-purpose
foreign-trade zone in West Sacramento,
Yolo County, California, within the San
Francisco-Oakland Customs port of
entry. The application was submitted
pursuant to the provisions of the
Foreign-Trade Zones Act, as amended
(18 U.S.C. 81a-81u), and the regulations
of the Board (15 CFR Part 400). It was
formally filed on May 8, 1986. The
applicant is authorized to make this
proposal under section 6302 of the
Government Code of California.

The proposed foreign-trade zone
involves a 16-acre parcel within the
Port's 500-acre terminal complex at
Wharf No. 2, Terminal St. and Industrial
Blvd. An existing warehouse is
available for inital zone activity and

additional facilities are planned. The
zone will be operated by the Port.

The application contains evidence of
the need for zone services in the
Sacramento area. Specific interest has
been expressed for activity involving the
storage and distribution of machines
and machinery parts. No manufacturing
approvals are being sought at this time.
Such requests would be made to the
Board on a case-by-case basis.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: Dennis Puccinelli
(Chairman), Foreign-Trade Zones Staff,
U.S. Department of Commerce,
Washington, DC 20230; Paul R.
Andrews, District Director, U.S.
Customs Service, Pacific Region, 555
Battery St., San Francisco, CA 94126;
and Colonel Wayne J. Schoil, District
Engineer, U.S. Army Engineer District
Sacramento, 670 Capitol Mall,
Sacramento, CA 95814.

As part of its investigation, the
examiners committee will hold a public
hearing on June 19, 1986, beginning at
8:00 a.m., in the Sacramento City
Council Chambers, 915 "I" Street,
Sacramento,

Interested parties are invited to
present their views at the hearing.
Persons wishing to testify should notify
the Board's Executive Secretary in
writing at the address below or by
phone (202/377-2862) by June 12. Instead
of an oral presentation, written
statements may be submitted in
accordance with the Board's regulations
to the examiners committee, care of the
Executive Secretary, at any time from
the date of this notice through July 21,
1986.

A copy of the application and
accompanying exhibits will be available-
during this time for public inspection at
each of the following locations:

Port Executive Offices, Port of
Sacramento, World Trade Center,
2101 Stone Blvd., West Sacramento,
CA 95691. -

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 1529,
14th and Pennsylvania Ave., NW..
Washington, DC 20230.

Dated: May 15, 1986.
John |. Da Ponte, |r.,
Executive Secretary.
[FR Doc. 86-11433 Filed 5-20-86; 8:45 am)|
BILLING CODE 3510-DS-M




18640 Federal Register /

Vol. 51, No. 98 /| Wednesday, May 21, 1986 / Notices

International Trade Administration
[|A-351-505]

Antidumping Duty Order: Malleable
Cast Iron Pipe Fittings From Brazil

AGENCY: International Trade
Administration Import Administration,
Department of Commerce.

AcCTION: Notice.

SUMMARY: In an investigation
concerning malleable cast iron pipe
fittings (pipe fittings) from Brazil, the
United States Department of Commerce
(the Department) and the United States
International Trade Commission (the
ITC) have delermined that pipe fittings
from Brazil are being sold at less than
fair value and that sales of pipe fittings
from Brazil are materially injuring a
United States industry. Therefore, based
on these findings, all unliquidated
entries, or warehouse withdrawals, for
consumption of pipe fittings from Brazil
made on or after January 14, 1986, the
date on which the Department published
its “Preliminary Determination’ notice
in the Federal Register, will be liable for
the possible assessment of antidumping
duties. Further, a cash deposit of
estimated antidumping duties must be
made on all such entries, and
withdrawals from warehouse, for
consumption made on or after the date
of publication of this antidumping duty
order in the Federal Register.

EFFECTIVE DATE: May 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Mary J. Jenkins or John Brinkmann,
Office of Investigations, International
Trade Administration, United States
Department of Commerce, 14th Street
and constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
377-1756 or 377-3965, respectively,
SUPPLEMENTARY INFORMATION: The
merchandise covered by this order is
certain malleable cast iron pipe fittings,
currently classifiable in Tariff Schedules
of the United States Annotated (TSUSA)
under item numbers 610.7000 and
610.7400.

In accordance with section 733 of the
Tariff Act of 1930, as amended (the Act)
(19 U.S.C. 1673b), on January 14, 1986,
the Department published its
preliminary determination that there
was reason to believe or suspect that
pipe fittings from Brazil were being sold
al less than fair value (51 FR 1544). On
March 31, 1986, the Department
published its final determination that
these imports were being sold at less
than fair value (51 FR 10897)

On May 12, 1986, in accordance with
section 735(d) of the Act (19 U.S.C.

1673(d)), the ITC notified the
Department that such importations
materially injure a United States
industry.

Therefore, in accordance with
sections 736 and 751 of the Act (19
U.S.C. 1673e and 1675), the Department
directs United States Customs officers to
assess, upon further advice by the
administering authority pursuant to
section 736(a)(1) of the Act (18 U.S.C.
1673e(a)(1)), antidumping duties equal to
the amount by which the foreign market
value of the merchandise exceeds the
United States price for all entries of pipe
fittings from Brazil. These antidumping
duties will be assessed on all
unliquidated entries of pipe fittings
entered, or withdrawn from warehouse,
for consumpton on or after January 14,
1986, the date on which the Department
published its “Preliminary
Determination” notice in the Federal
Register,

On and after the date of publication of
this notice, United States Customs
officers must require, at the same time
as importers would normally deposit
estimated duties on this merchandise, a
cash deposit equal to the estimated
weighted-average antidumping duty
margins as noted below:

g
Manufacturers/Producers/ Exporters Ma’ge
(Percent)
Fundicao Tupy S.A. 564
All other manufacturers Producers/Exporters ......... 5864

This determination constitutes an
antidumping duty order with respect to
pipe fittings from Brazil, pursuant to
section 736 of the Act (19 U.S.C. 1673e)
and section 353.48 of the Commerce
Regulations (19 CFR 353.48). We have
deleted from the Commerce Regulations,
Annex | of 19 CFR Part 353, which listed
antidumping findings and orders
currently in effect. Instead, interested
parties may contact the Office of
Information Services, Import
Administration, for copies of the
updated list of orders currently in effect.

This notice is published in accordance
with section 7386 of the Act (19 U.S.C.
1673e) and § 353.48 of the Commerce
Regulations (19 CFR 353.48).

Gilbert B. Kaplan,

Deputy Assistant Secretary for Import
Administration.

May 16, 1986.

|FR Doc. 86-11431 Filed 5-20-86; 8:45 am|
BILLING CODE 3510-DS-M

[A-570-503]

Antidumping Duty Order: Certain Steel
Wire Nails From the People's Republic
of China

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

ACTION: Notice.

SUMMARY: In its investigation, the
United States Department of Commerce
determined that certain steel wire nails
(nails) from the People’s Republic of
China (PRC) were being sold at less
than fair value within the meaning of the
antidumping duty law.

In a separate investigation, the United
States International Trade Commission
(the ITC) determined that nails from the
PRC are materially injuring a United
States industry. Therefore, based on
these findings, all unliquidating entries,
or withdrawals from warehouse, for
consumption of nails from the PRC made
on or after January 9, 1986, the date on
which the Department published its
“Preliminary Determination” notice in
the Federal Register, will be liable for
the possible assessment of antidumping
duties. Further, a cash deposit of
estimated antidumping duties must be
made on all such entries, and
withdrawals from warehouse, for
consumption made on or after the date
of publication of this antidumping duty
order in the Federal Register.

EFFECTIVE DATE: May 21, 1988.

FOR FURTHER INFORMATION CONTACT:
Charles Wilgon, Office of Investigations,
International Trade Administrétion,
United States Department of Commerce,
14th Street and Constitution Avenue,
NW., Washington, DC 20230; telephone:
(202) 377-5288.

SUPPLEMENTARY INFORMATION: The
products under investigation are steel
wire nails from the PRC. These nails are:
one-pice steel wire nails as currently
provided for in the Tariff Schedules of
the United States (TSUS) under item
numbers 646.25 and 646.26, and similar
steel wire nails of one-piece
construction, whether at, over or under
0.065 inch in diameter as provided for in
item number 646.3040 of the Tariff
Schedules of the United States
Annotated (TSUSA); two-piece steel
wire nails provided for in item number
646.32 of the TSUS; and steel wire nails
with lead heads provided for in item
number 646.36 of the TSUS.

In accordance with section 733 of the
Tariff Act of 1930, as amended (the Act)
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(19 U.S.C. 1673b), on January 9, 1986, the
Department published its preliminary
determination that there was reason to
believe or suspect that steep wire nails
were being sold at less than fair value
(51 FR 1025). On March 25, 1986, the
Department published its final
determination that these imports were
being sold at less than fair value (51 FR
10247).

On May 8, 1986, in accordance with
seclion 735(d) of the Act (19 U.S.C.
1763d(d)), the ITC notified the Department
that such importations materially injure
a United States industry.

Therefore, in accordance with section
736 of the Act (19 U.S.C. 1673e), the
Department directs United States
Customs officers to assess, upon further
advice by the administering authority
pursuant to section 736(a)(1) of the Act
(13 U.S.C. 1673e(a}(1)), antidumping
duties equal to the amount by which the
foreign market value of the merchandise
exceeds the United States price for all
entries of nails from the PRC, These
antidumping duties will be assessed on
all unliquidated entries of nails entered,
or withdrawn from warehouse, for
consumption on or after January 9, 1986,
the date on which the Department
published its “Preliminary
Determination” notice in the Federal
Register (51 FR 1025).

On and after the date of publication of
this notice, United States Customs
officers must require, at the same time
as importers would normally deposit
estimated duties on this merchandise, a
cash deposit equal to the estimated
weighted-average antidumping duty
marging as noted below:

Waeight-
ed-
Manutacturers/Producers/Exporters average
0 margins
¥ (percent)
All Manut s, Prod . Exp 6.33

This determination constitutes an
antidumping order with respect to nails
from the PRC, pursuant to section 736 of
the Act (19 U.S.C. 1673¢) and section
43348 of the Commerce Regulations (19
CFR 353.48). We have deleted from the
Commerce Regulations, Annex I of 19
(;P‘R Part 353, which listed antidumping
findings and orders currently in effect.
Instead, interested parties may contact
the Office of Information Services,
Import Administration, for copies of the
updated list of orders currently in effect.

This notice is published in accordance
with section 736 of the Act (19 U.S.C.

1673e) and § 353.48 of the Commerce
Regulations (19 CFR 353.48).
Gilbert B. Kaplan,

Deputy Assistant Secretary for import
Administration.

May 14, 1986,
[FR Doc. 86-11432 Filed 5-20-86; 8:45 am|
BILLING CODE 3510-05-M

Telecommunications Equipment,
Technical Advisory Committee;
Partially Closed Meeting

A meeting of the Telecommunications
Equipment Technical Advisory
Committee will be held June 3, 1986, 9:00
a.m., Herbert C. Hoover Building, Room
3708, 14th Street and Constitution
Avenue, NW., Washington, DC. The
Committee advises the Office of
Technology and Policy Analysis with
respect to technical questions that affect
the level of expaort controls applicable to
telecommunications and related
equipment or technology.

Agenda

1. Introduction of members and
attendees.

2. Review and approval of the minutes
of April 14, 1986 meeting.

3. Presentation of papers or comments
by the public.

4. Subcommittee Reports:

a. Personnel.

b. Wark Program,

c. Status/progress.

5. General Discussion and Adjourn.

Executive Session

6. Discussion of matters properly
classified under Executive Order 12356,
dealing with the U.S. and COCOM
control program and strategic criteria
related thereto,

The general session of the meeting
will be open to the public and a limited
number of seats will be available. To the
extent time permits, members of the
public may present oral statements to
the Committee. Written statements may
be submitted at any time before or after
the meeting, This meeting is called on
short notice because of the need to
obtain and consider the Committee's
advice on proposals to revise the
multilateral COCOM list.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on January 10, 1986,
pursuant to section 10(d) of the Federal
Advisory Committee Act, as amended
by section 5(c) of the Government in the
Sunshine Act, Pub. L. 94-409, that the
matters to be discussed in the Executive
Session should be exempt from the
provisions of the Federal Advisory

Committee Act relating to open meetings

. and public participation therein,

because the Executive Session will be
concerned with matters listed in 5 U.S.C.
552b(c)(1) and are properly classified
under Executive Order 12356.

A copy of the Notice of Determination
to close meeiings or portions thereof is
available for public inspection and
copying in the Central Reference and
Records Inspection Facility, Room 6628,
U.S. Department of Commerce,
Telephone: (202) 377-4217. For further
information or copies of the minutes,
call (202) 377-4959.

Dated: May 16, 1986.
Margaret A. Cornejo,

Director, Technical Support Staff. Office of
Technolagy and Policy Analysis.

[FR Doc. 86-11434 Filed 5-20-86: 8:45 am|
BILLING CODE 3510-DT-M

[A-588-501]

Antidumping Duty Order; Offshore
Platform Jackets and Piles From Japan

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

ACTION: Notice.

SUMMARY: In an investigation
concerning offshore platform jackets
and piles (jackels and piles) from Japan,
the United States Department of
Commerce (the Department) and the
United States International Trade
Commission (the ITC) have determined
that jackets and piles from Japan are
being sold at less than fair value and
that sales of jackets and piles from
Japan are materially injuring two United
States industries. Therefore, based on
these findings, all unliquidated entries,
or warehouse withdrawals, for
consumption of jackets and piles from
Japan made on or after November 25,
1985, the date on which the Department
published its “Preliminary Deterination”
notice in the Federal Register, will be
laible for the possible assessment of
antidumping duties. Further, a cash
deposit of estimated antidumping duties
must be made on all such entries, and
withdrawals from warehouse, for
consumption made on or after the date
of publication of this antidumping duty
order in the Federal Register.

EFFECTIVE DATE: May 21, 1986,

FOR FURTHER INFORMATION CONTACT:
Frank Crowe or John Brinkmann, Office
_of Investigations, International Trade
Administration, United States
Department of Commerce, 14th Street
and Constitution Avenue, N.W.,
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Washington, DC 20230; telephone: (202)
377-4087 ro 377-3965, respectively.
SUPPLEMENTARY INFORMATION: The
products covered by this investigation
are steel jackets (templates) and/or
piles for offshore platforms,
subassemblies thereof that do not
require removal from a transportation
vessel and further U.S. onshore
agsembly, and appurtenances attached
to the jackets and piles. These products
constitute the supporting structures
which permanently affix offshore
drilling and/or production platforms to
the ocean floor. These products are used
for “conventional” steel template
platforms. Jackets-and/or piles for
“tower-type" platforms are not included
in the scope of the investigation.
Appurtenances include grouting
systems, boat landings, pre-installed
conductor pipes and similar
attachments. These jackets and piles are
currently classified in the Zariff
Schedules of the United States under
item 652.97.

In accordance with section 733 of the
Tariff Act of 1930, as amended (the Act)
(19 U.S.C. 1673b), on November 25, 1985,
the Department published its
preliminary determination that there
was reason to believe or suspect that
jacket and piles from Japan were being
sold at less than fair value (50 FR 48454),
On April 7, 1986, the Department
published its final determination that
these imports were being sold at less
than fair value (51 FR 11788).

On May 14, 1986, in accordance with
section 735(d) of the Act (19 U.S.C.
1673(d)), the ITC notified the
Department that such importations
materially injure two United States
industries.

Therefore, in accordance with
sections 736 and 751 of the Act (19
U.S.C. 1673e and 1675), the Department
directs United States Customs officers to
assess, upon further advice by the
administering authority pursuant to
section 736({a}(1) of the Act (18 U.S.C.
1673efa)(1)), antidumping duties equal to
the amount by which the foreign market
value of the merchandise subject to the
order exceeds the United States price
for all entries of such merchandise from
Japan. These antidumping duties will be
assessed on all unliquidated entries of
such merchandise entered, or
withdrawn from warehouse, for
consumption on or after November 25,
1985, the date on which the Department
published its “Preliminary
Determination” notice in the Federal
Register.

On and after the date of publication of
this notice, United States Customs

officers must require, at the same time
as importers would normally deposit
estimated duties on this merchandise, a
cash deposit equal to the estimated
weighted-average antidumping duty
margin as noted below;

Weighted-

Manufacturers/producers/expariers average
(percent)
Hitachi-Zosen Corporati 8.88
Nippon Steel Corporath 8,84
All others 8.87

The margin of 8.84 for Nippon steel
Corporation is a change from the
original March 31, 1986, final
determination figure of 9.19. This change
was made based upon correction of
clerical errors discovered in the
calculation of the margin for the final
determination. Accordingly, the
previous “all other" margin of 8.92 is
changed to 8.87.

This determination constitutes an
antidumpting duty order with respect to
jackets and piles from Japan, pursuant
to section 736 of the Act (19 U.S.C.
1673e) and section 353.48 of the
Commerce Regulations (19 CFR 353.48).
We have deleted from the Commerce
Regulations, Annex I of 19 CFR Part 353,
which listed antidumping findings and
orders currently in effect. Instead,
interested parties may contact the
Office of Information Services, Import
Administration, for copies of the
updated list of orders currently in effect.

This notice is published in accordance
with section 736 of the Act (19 U.S.C.
1673e) and § 353.48 of the Commerce
Regulations (19 CFR 353.48).

Gilbert B. Kaplan,

Deputy Assistant Secretary for Import
Administration.

May 19, 1986.

[FR Doc. 86-11556 Filed 5-20-86; 8:45 am|
BILLING CODE 3510-DS-M

[A-580-505]

Antidumping Duty Order; Offshore
Platform Jackets and Piles From Korea

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

ACTION: Notice,

SUMMARY: In an investigation
concerning offshore platform jackets
and piles (jackets and piles) from Korea,
the United States Department of
Commerce (the Department) and the
United States International Trade
Commission (the ITC) have determined
that jackets and piles from Korea are

being sold at less than fair value and
that sales of jackets and piles from
Korea are materially injuring two United
States industries. Therefore, based on
these findings, all unliquidated entries,
or warehouse withdrawals, for
consumption of jackets and piles from
Korea made on or after November 25,
1985, the date on which the Department
published its “Preliminary
Determination” notice in the Federal
Register, will be liable for the possible
assessment of antidumping duties.
Further, a cash deposit of estimated
antidumping duties must be made on all
such entries, and withdrawals from
warehouse, for consumption made on or
after the date of publication of this
antidumpting duty order in the Federal
Register.

EFFECTIVE DATE: May 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Frank Crowe or John Brinkmann, Office
of Investigations, International Trade
Administration, United States
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
377-4087 or 377-3985, respectively.

SUPPLEMENTARY INFORMATION: The
products covered by this investigation
are steel jackets (templates) and/or
piles of offshore platform,
subassemblies thereof that do not
require removal from a transportation
vessel and further U.S. onshore
assembly, and appurtenances attached
to the jackets and piles. These products
constitute the supporting structures
which permanently affix offshore
drilling and/or production platforms to
the ocean floor. These products are used
for “conventional" steel template
platforms. Jackets and/or piles for
“tower-type" platforms are not included
in the scope of the investigation.
Appurtenances include grouting
systems, boat landings, pre-installed
conductor pipes and similar attachment.
These jackets and piles are currently
classified in the Tariff Schedules of the
United States under item 652.97.

In accordance with section 733 of the
Tariff Act of 1930, as amended (the Act)
(18 U.S.C. 1673b), on November 25, 1985,
the Department published its
preliminary determination that there
was reason to believe or suspect that
jacket and piles from Korea were being
sold at less than fair value (50 FR 48452].
On April 7, 1986, the Department
published its final determination that
these imports were being sold at less
than fair value (51 FR 11788).

On May 14, 1988, in accordance with
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section 735(d) of the Act (19 U.S.C.
1673(d)), the ITC notified the
Department that such importations
materially injure two United States
industries.

Therefore, in accordance with
sections 736 and 751 of the Act (19
U.5.C. 1673e and 1675), the Department
directs United States Customs officers to
assess, upon further advice by the
administering authority pursuant to
section 736(a}(1) of the Act (19 U.S.C.
1673e(a)(1)), antidumping duties equal to
the amount by which the foreign market
value of the merchandise subject to the
order exceeds the United States price
for all entries of such merchandise from
Korea. These antidumping duties will be
assessed on all unliquidated entries of
such merchandise entered, or
withdrawn from warehouse, for
consumption on or after November 25,
1985, the date on which the Department
published its “Preliminary
Determination" notice in the Federal
Register.

On and after the date of publication of
this Notice, United States Customs
officers must require, at the same time
as importers would normally deposit
estimated duties on this merchandise, a
cash deposit equal to the estimated
weighed-average antidumping duty
margins as noted below:

ted-

Manufacturers/praducers/exporters average
(percent)
Daewoq, 17.34
All others...... 17.34

This determination constitutes an
anlidumpting duty order with respect to
jackets and piles from Korea, pursuant
lo section 736 of the Act (19 U.S.C.
1673e) and section 353.48 of the
Commerce Regulationis (19 CFR 353.48).
We have deleted from the Commerce
Regulations, Annex I of 19 CFR Part 353,
which listed antidumping findings and
orders currently in effect. Instead,
Interested parties may contact the
Office of Information Services, Import
Administration, for copies of the
updated list of orders currently in effect.

This notice is published in accordance
with section 736 of the Act (19 U.S.C.
1673¢) and § 353.48 of the Commerce
Regulations (19 CFR 353.48),

Gilbert B, Kaplan,

l"f“.' v Assistant Secretary for Import
Fidministration,

May 19, 1986,

IR Doc. 86-11555 Filed 5-20-86; 8:45 am|
ILLING CODE 3510-DS-M

« [C-580-504]

Countervailing Duty Order; Offshore
Platform Jackets and Piles From the
Republic of Korea

AGENCY: Import Administration,
International Trade Administration,
Commerce,

ACTION: Notice.

SUMMARY: In an investigation
concerning offshore platform jackets
and piles (jackets and piles) from Korea,
the United States Department of
Commerce (the Department) and the
United States International Trade
Commission (the ITC) have determined
that jackets and piles from Korea are
receiving benefits which constitute
subsidies within the meaning of the
countervailing duty law, and that
imports of jackets and piles from Korea
are materially injuring two United
States industries. Therefore, based on
these findings, all unliquidated entries of
jackets or piles which are entered or
withdrawn from warehouse on or after
July 19, 1985, the date on which the
Department published its “Preliminary
Determination” notice in the Federal
Register, and before November 15, 1985,
the date we instructed the United States
Customs Service to discontinue the
suspension of liquidation, will be liable
for the possible assessment of
countervailing duties. Further, a cash
deposit of estimated countervailing
duties must be made on all entries, and
withdrawals from warehouse, for
consumption made on or after the date
of publication of this countervailing duty
order in Federal Register.

EFFECTIVE DATE: May 21, 1986.

\ FOR FURTHER INFORMATION CONTACT:

Rick Herring or Gary Taverman, Office
of Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.;
Washington, DC 20230; Telephone: (202)
377-0187 or 377-0161, respectively.
SUPPLEMENTARY INFORMATION: The
products covered by this investigation
are steel jackets (templates) and/or
piles for offshore platforms,
subassemblies thereof that do not
require removal from a transportation
vessel and further U.S. onshore
assembly, and appurtenances attached
to the jackets and piles. These products
constitute the supporting structures
which permanently affix offshore
drilling and/or production platforms to
the ocean floor. These products are used
for “conventional” steel template
platforms. Jackets and/or piles for
“tower-type" platforms are not included
in the scope of the investigation.

Appurtenances include grouting
systems, boat landings, pre-installed
conductor pipes and similar
attachments. These jackets and piles are
currently classified in the Tariff
Schedules of the United States under
item 652.97.

In accordance with section 703 of the
Act (19 U.S.C. 1671b), on July 19, 1986,
the Department published its
preliminary determination that there
was reason to believe or suspect that
imports of jackets and piles from Korea
received benefits which constitute
subsidies within the meaning of the
countervailing duty law (50 FR 29461). In
accordance with section 705 of the Act
(18 U.S.C. 1671d), on April 7, 1986, the
Department published its final
determination that these imports are
being subsidized (51 FR 11779).

On May 14, 19886, in accordance with
section 705(d) of the Act [19 U.S.C.
1671d(d)], the ITC notified the
Department of its determination that
imports of jackets and piles from Korea
are materially injuring two United
States industries.

Therefore, in accordance with section
706 of the Act (19 U.S.C. 1671e), the
Department directs United States
Customs officers to assess, upon further
advice by the administering authority
pursuant to section 706(a)(1) and 751 of
the Act [19 U.S.C. 1671e(a)(1) and 1675],
countervailing duties equal to the
amount of the net subsidy of all entries
of jackets and piles from Korea. These
countervailing duties will be assessed
on all unliquidated entries of jackets
and piles from Korea entered, or
withdrawn from warehouse, for
consumption on or after July 19, 1985,
the date on which the Department
published its notice of “Preliminary
Affirmative Countervailing Duty
Determination" in the Federal Register,
and before November 15, 1985, the date
we instructed the United States Customs
Service to discontinue the suspension of
liquidation. We instructed Customs to
discontinue the suspension of
liguidation on November 15, 1985,
because under Article 5, paragraph 3 of
the Agreement on Interpretation and
Application of Articles VI, XVI and
XXIII of the General Agreement of
Tariffs and Trade (the Subsidies Code),
provisional measures cannot be imposed
for more than 120 days. Thus, we could
not impose a suspension of liquidation
on the subject merchandise for more
than 120 days without final -
determination of subsidization and
injury.

On and after the date of publication of
this notice, United States Customs
officers must require, at the same time
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as importers would normally deposit
estimated customs duties on this
merchandise, a cash depaosit equal to
3.22 percent ad valorem for Plaform
Julius and a cash deposit equal to 4.42
percent ad valorem on any other import
of jackels and piles.

This determination constitutes a
countervailing duty order with respect
to jackets and piles from Korea pursuant
to section 706 of the Act (18 U.S.C.
1671¢) and 355.36 of the Commerce
Regulations (19 CFR 355.36).

We have deleted from the Commerce
Regulations Annex III to 18 CFR Part 355
which listed countervailing duty orders
currently in effect. Instead, interested
parties may contact the Office of
Information Services, Import
Administration for copies of the updated
list of orders currently in effect.

Notice of Review

In accordance with section 751(a)(1)
af the Act [19 U.S.C. 1675(a)(1)], the
Department hereby gives notice that, if
requested, it will commence an
administrative review of this order, For
further information regarding this
review, contact Mr. Richard Moreland at
(202) 377-2768.

This notice is published in accordance
with section 706 of the Act (19 U.S.C.
1671e) and § 355.36 of the Commerce
Regulations (19 CFR 355.36).

Gilbert B. Kaplan,

Deputy Assistant Secretary for Import
Administration.

May 19, 1986.

[FR Doc. 86-11554 Filed 5-20-86; 8:45 am)|
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric
Administration

Taking of Marine Mammals Incidental
to Commercial Fishing Operations

AGENCY: National Marine Fisheries
Service (NMPS), NOAA, Commerce.

ACTiON: Notice of Determination.

suMMARY: The Assistant Administrator
for Fisheries, NMFS, in consultation
with the Department of State, finds that
the Government of Mexico is in
substantial conformance with U.S,
regulations governing the taking of
marine mammals incidental to
commercial tuna purse seining
operations. Because of this
determination, the Assistant
Administrator finds that the importation
prohibition on yellowfin tuna imposed
under the Marine Mammal Protection
Act (MMPA) on February 1, 1981, is no
longer appropriate and is hereby
rescinded. However, as long as Mexican

vellowfin tuna remains embargoed
under other statutes, the exportation of
tuna to the United States cannot
commence until other prohibitions are
lifted.

EFFECTIVE DATE: May 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Kenneth R, Hollingshead, Office of
Protected Species and Habitat
Conservation, NMFS, Washington, DC
20235 (202/634-7529).

SUPPLEMENTARY INFORMATION:

Background

The NMFS published regulations in
the Federal Register on December 23,
1977 (42 FR 64548-60) governing the
taking of marine mammals incidental to
commercial fishing operations. These
regulations were repromulgated on
October 31, 1980 (45 FR 721768-96).
Included in these regulations are
provisions concerning the importation of
yellowfin tuna and tuna products from
nations whose vessels participate in the
vellowfin tuna purse seine fishery in the
eastern tropical Pacific Ocean (ETP).
Effective January 1, 1978, these
importation provisions made the
importation of yellowfin tuna and tuna
products from nations known to be
involved in the ETP fishery contingent
upon certain findings by the Assistant
Administrator for Fisheries, NOAA
(Assistant Administrator). The Assistant
Administrator must find (a) that the
fishing operations of the nation
concerned . . . are conducted in
conformance with U.S, regulations and
standards . . ." or (b) that. . .
“although not in conformance with these
regulations, such fishing is accomplished
in a manner which does not result in an
incidental mortality and serious injury
in excess of that which results from U.S.
fishing operations under these
regulations.” To ensure that the
conditions under which the original
finding was made continue to exist, the
Assistant Administrator requires an
annual update of the items listed in
§ 216.24(e)(5)(ii). Failure to supply this
information may result in a revocation
of a finding.

On October 27, 1977 (42 FR 56617), the
Assistant Administrator made a
determination that Mexico's tuna purse
seine fleet was fishing in conformance
with U.S, marine mammal regulations
and on May 186, 1980, requested updated
information, due September 1, 1980,
pertaining to the 1979 fishing year.
However, on July 15, 1980, the
Department of the Treasury noted in the
Federal Register (45 FR 47562) that
effective July 14, 1980, “the entry for
consumption . , . of tuna and tuna
products from Mexico is prohibited until

the Department of State notifies the
Secretary of the Treasury that the
reasons for this prohibition no longer
prevail." This prehibilion is imposed
under section 205{a)(4)(C) of the
Magnuson Fishery Conservalion and
Management Act which provides that
the Secretary of State shall certify to the
Secretary of the Treasury any
determination that a fishing vessel of the
United States, while fishing in waters
beyond any foreign nation’s territorial
sea, to the extent that such sea is
recognized by the United States, has
been seized by a foreign nation as a
consequence of a claim of jurisdiction
not recognized by the United States. The
seizure of a U.S. tuna vessel on July 9,
1980, by Mexico resulted in the
imposition of this embargo. In
consequence thereof, the Government of
Mexico did not submit the information
requested on May 16, 1980 and on
February 1, 1981 (46 FR 10974, February
5, 1981) was also prohibited from
exporting yellowfin tuna to the United
States under section 101(a)(2) of the
MMPA.

Finding of Conformance

On December 23, 1985, the
Government of Mexico submitted
information under 50 CFR 216.24(e) and
requested that Mexican tuna purse seine
operations be found in conformance
with U.S. law. The NMFS has reviewed
this information and has determined
that Mexico is fishing in substantial
conformance with U.S. regulations
regarding the protection of porpoise.
Therefore, the yellowfin tuna
importation prohibition under the
MMPA is no longer appropriate and is
hereby rescinded. The information
considered in Mexico's finding is
summarized below.

(a) Fleet—Mexico reports a purse
seine fleet of 90 vessels, 66 of which
have a carrying capacity greater than
400 tons. A total 37 vessels are presently
inactive,

(b) Gear and Techniques—Since 1977,
Mexico has had an administralive
measure requiring purse seine vessels 10
use 1% inch “"Medina” panel or super
protection panel, backdown procedures
and other measures to aid in the relcase
of porpoise. In addition, inquiries from
captains operating Mexican flag vesscls
and some Mexican tuna vessels
observed in San Diego indicate the
presence of porpoise saving gear.

(c) Porpoise Motality —Mexico
agreed to participate in a Inter-
American Tropical Tuna Commission's
(IATTC) observation program in 1985.
Under this agreement, the IATTC
completed training for 42 Mexican
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technicians in November, 1985.
Placement of these technicans aboard
Mexican tuna vessels began in January,
1986; 20 to 25 trips are expected to be
completed during the year. Information
collected by the observers will enable
the IATTC to estimate, by direct means,
the total porpoise mortality for the
entire international tuna fleet fishing
associated with porpoise in the eastern
Pacific Ocean. The addition of the
Mexican information is particularly
significant since Mexico now has the
largest tuna purse seine fleet operating
in the eastern Pacific Ocean.

It should be noted that this finding of
conformance will be valid only until
such time as new regulations regarding
purse seine caught yellowfin tuna from
the ETP can be promulgated. At that
time, all nations purse seine fishing in
the ETP will be required to resubmit
data in compliance with the 1984
amendment to the Marine Mammal
Protection Act (see 49 FR 48921,
November 29, 1984). The proposed
rulemaking on this action is expected to
be released within sixty days.

The information submitted by the
Government of Mexico in requesting a
linding of conformance by the United
States, and further supplementary
information used by the NMFS in
support of the above finding is available
to the public at the information contact
address set out above,

Dated: May 15, 1986.
William G. Gordon
Assistant Administrator for Fisheries
National Marine Fisheries Service.
 [FR Doc. 86-11397 Filed 5-20-86; 8:45 am]
BILLING CODE 3510-22-M

1€

National Technical Information
Service

lqtent to Grant Exclusive Patent
License; Biogen Research Corp.

The National Technical Information
Service (NTIS), U.S. Department of
Commerce, intends to grant to Biogen
Research Corporation, having a place of
business at Fourteen Cambridge Center,
Cambridge, MA 02142, an exclusive right
inthe United States to manufacture, use,
and sell products embodied in the
invention entitled “Purification of
l:ro'modulin." U.S. Patent Application
ng'xl No. 749,442. The patent rights in
U}lg invention have been assigned to the
United States of America, as
fepresented by the Secretary of
Commerge,

The proposed exclusive license will -
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 37 404.7. The proposed license may

be granted unless, within sixty days
from the date of this published Notice,
NTIS receives written evidence and
argument which establishes that the
grant of the proposed license would not
serve the public interest.

Inquiries, comments and other
materials relating to the proposed
license must be submitted to Robert P.
Auber, Office of Federal Patent
Licensing, NTIS, Box 1423, Springfield,
VA 22151,

Douglas J. Campion,

Office of Federal Patent Licensing, U.S.
Department of Commerce, National Technical
Information Service.

[FR Doc. 86-11455 Filed 5-20-86; 8:45 am|
BILLING CODE 3510-04-M

CONSUMER PRODUCT SAFETY
COMMISSION

Notification of Request for Approval of
Survey of Manufacturers and

Importers of Chain Saws and Saw
Chains

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), the Consumer Product
Safety Commission has submitted to the
Office of Management and Budget a
request for approval of a survey of
manufacturers and importers of chain
saws and saw chains to determine the
extent to which their products conform
with the anti-kickback provisions of the
voluntary standard designated ANSI B
175.1, “Safety Requirements for Gasoline
Powered Chain Saws," published by the
American National Standards Institute,

In the Federal Register of January 23,
1986 (51 FR 3095), the Commission first
announced that it had submitted the
request for approval of this survey.
Since substantial modifications have
been made, the Commission is
resubmitting the survey.

Chain saw “kickback" is the sudden
upward or backward movement of a
chain saw toward the operator which
can result from interference with the
movement of the chain. Kickback can
propel the moving saw chain into
contact with the person using the chain
saw, with serious injuries often
resulting. The Commission estimates
that chain saw kickback causes
approximately 22,000 injuries a year.

For several years, the Commission has
been working to reduce risks of chain
saw kickback injuries. In the Federal
Register of May 5, 1982 (47 FR 19369),
the Commission published an advance

notice of proposed rulemaking (ANPR)
to begin a proceeding for development
of a consumer product safety standard
to address risks of injury from rotational
kickback of chain saws. This
proceeding, if followed to completion,
could have resulted in the issuance of a
consumer product safety standard
consisting of mandatory requirements
for chain saws and saw chains.
However, section 9 of the Consumer
Product Safety Act (15 U.S.C. § 2058)
provides that when a voluntary
standard is in existence and addresses a
risk of injury associated with a
consumer product, the Commission may
not issue a consumer product safety
standard to address the same risk or
injury unless the Commission concludes
either that the voluntary standard is not
likely to reduce the risk adequately, or
that substantial compliance with the
provision of the voluntary standard is
not likely to occur.

In 1985, the American National
Standards Institute adopted an
amendment to its voluntary standard for
gasoline-powered chain saws to require
additional features intended to reduce
injuries associated with chain saw
kickback. This amendment was the
culmination of several years of work by
the chain saw and saw chain industry
with assistance from the Commission
staff. The Commission believes that the
amended ANSI standard, if universally
followed by the manufacturers of chain
saws and saw chains, will substantially
reduce the number of kickback injuries
that occur each year. On the basis of
currently available information, the
Commission expects that a large portion
of the chain saw industry will conform
to the provisions of the amended
voluntary standard. For these reasons
the Commission published a notice in
the Federal Register of August 30, 1985
(50 FR 35241) terminating the proceeding
for development of a consumer product
safety standard for chain saws.

The Commission will use the results
from the proposed survey to determine
the extent to which chain saws and saw
chains produced and distributed for sale
to or use by consumers conform to the
requirements of the amended ANSI
standard for gasoline powered chain
saws. The Commission will consider this
information to determine whether it
should take further action to address
risks of injury associated with rotational
kickback of chain saws,

Additional Details About the Requested
Approval for Collection of Information

Agency address: Consumer Product
Safety Commission, 1111 18th Street,
N.W., Washington, D.C. 20207,
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Title of information collection:
Kickback Amendment to the American
National Standard—Safety
Requirements for Gasoline Powered
Chain Saws (ANSI B 175.1).

Type of request: Approval of new
plan.

Frequency of collection: One time.

General description of respondents:
Manufacturers and importers of chain
saws and saw chains; laboratories
which perform third party certification
of compliance with amendment ANSI
standard.

Estimated number of respondents: 26.

Estimated number of hours for all
respondents: 117.

Comments: Comments on this request
for approval of a collection of
information should be addressed to
Andy Velez-Rivera, Desk Officer, Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C. 20503; telephone (202)
395-7340. Copies of the request for
approval of a collection of information
are available from Francine Shacter,
Office of Budget, Program Planning, and
Evaluation, Consumer Product Safety
Commission, Washington, D.C. 20207;
telephone [301) 492-6529.

This is not a proposal to which 44
U.S.C. 3504(h) is applicable.

Dated: May 2, 1986.
Sayde E. Dunn,
Secretary, Consumer Product Safety
Commission.
[FR Doc. 86-11389 Filed 5-20-86; 8:45 am|
BILLING CODE 6355-1-M

—_——

COPYRIGHT ROYALTY TRIBUNAL
[Docket No. 85-4-84CD]

1984 Cable Royalty Distribution;
Solicitation of Comments

AGENCY: Copyright Royalty Tribunal.
ACTION: Notice,

FOR FURTHER INFORMATION CONTACT:
Edward W. Ray, Chairman, Copyright
Royalty Tribunal, 1111 20th Street NW.,
Suite 450, Washington, DC. 20036, (202)
6535175,

SuUMMARY: The Tribunal solicits
comments concerning whether a
controversy exists with regard to the
distribution of the 1984 cable copyright
royalty fees.

DATE: All comments are due June 2,
1986.

SUPPLEMENARY INFORMATION: On
January 30, 1986, the Copyright Royalty
Tribunal solicited comments from the
claimants to the 1984 cable copyright
fund as to whether a controversy exists
with regard to the distribution of the

1984 cable copyright fees. The comments
which the Tribunal received tended to
indicate a desire on the part of many
claimants to wait for publication by the
Tribunal of its determination of the 1983
cable distribution controversy, after
which efforts at settlement could be
made. The Tribunal is aware the
publication of the 1983 cable distribution
determination on April 15, 1986, the
claimants have been meeting fo
ascertain the extent of the controversy
for 1984. By this Notice, the Tribunal
once again solicits comments from the
claimants whether a controversy exists
with regard to the distribution of the
1984 cable copyright royalty fees. All
comments are due June 2, 1986.

Dated: May 16, 1966.
Edward W. Ray,
Chairman.
[FR Doc. 86-11376 Filed 5-20-86; B:45 am|
BILLING CODE 1410-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Strategic Defense Initiative
Organization; Intent to Establish
Federally Funded R&D Center

AcTION: Notice of DOD intent to
establish a federally funded research
and development center (FFRDC).

SUMMARY: The Department of Defense
announces its intention to establish a
Federal Funded Research and
Development Center (FFRDC) to support
the Strategic Defense Initiative
Organization (SDIO) and to designate
the FFRDC as the Strategic Defense
Initiative Institute (SDII). The purpose of
this action is to make continuously
available to the Strategic Defense
Initiative Organization (SDIO) a
relatively small but dedicated technical
support unit that can facilitate the
utilization, in a manner that is more
timely, cost effective, and productive
than currently possible, of the large
national capability that must be applied
to the Strategic Defense Initiative
Program (SDIP). To accomplish this goal,
the support unit personnel must have the
across-the-board SDI-related technical
skills and functional capabilities to
perform a technology evaluation and
integration role in support of the SDIO.
The SDII will seek flexible and
innovative approaches to solving
complex and multidimensional problems
for the SDIP. In accomplishing this task,
it will tap the broad base of talent,
relevant experience, and perspectives
available from addressing prior
programmatic challenges. This will

require contributions from a wide range
of agencies and existing organizations,
each of which already has some of the
resources and skills in the needed areas,
but no one of which can address SDIP
technical support needs as a unified,
coordinated whole.

The SDII must be free from actual,
potential, or apparent individual or
organizational conflicts of interest. It
must gain no competitive advantage
from its position over those whose
efforts it is helping the SDIO oversee;
nor lack objectivity as a result of having
profit-seeking, manufacturing, or other
conflicting organizational goals, such as
a desire to serve other clients.

It has been decided, based on a
careful comparative evaluation by the
SDIO of all feasible institutional
alternatives, that only a carefully
designated, new Federally Funded
Research and Development Center
(FFRDC) within ready physical access of
the SDIO can effectively satisfy the
above purposes for the SDII.
Accordingly, this-announcement is being
issued in compliance with the
procedures of OFPP Policy Letter 84-1 of
April 4, 1984, "'Federally Funded
Research and Development Centers."

The Mission Statement for the SDII is
as follows:

Mission Statement

The specific mission of the SDII will
be to perform, in a highly flexible
manner, research, studies, and analyses
of emerging technologies and system
concepts relative to the Strategic
Defense Initiative Program (SDIP); and
to provide technical evaluation of basic
and applied research efforts and
program developments by other
contractors. In particular, the scope and
nature of the effort to be performed by
the SDII in support of the SDIO will
include, but not be limited to: (1)
Identifying and evaluating existing and
potential technical advances,
technologies, and system concepts from
all available sources; (2) Reducing the
costs and increasing the effectiveness of
basic and applied SDIP research; (3)
Providing advice on the relative ulility
and integration implications of each of
the complex technical aspects of the
SDIP; (4) Assessing and helping to
develop evolving technical
requirements, architectures, and their
related testbed needs; (5) Performing
test and evaluation planning; (6)
Integrating Offense/Defense scenarios
and analyses into useful conclusions
and framing of issues for decision by the
SDIO; (7) Developing and maintaining
data base on active SDIP projects and
capabilities, and continually analyzing
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same for overlap, duplication, and
opportunities for coodination; (8)
Conducting SDIP-related studies and
analyses; and (9) Coordinating and
performinmg other technical and liaison
tasks, including interface with the
pertinent acquisition activities of the
military services, related to performance
of SDIP-related technical activities in
industry, universities, government
laboratories, and elsewhere,

This announcement is not a synoposis
in accordance with Section 18 of the
Office of Federal Procurement Policy
Act, or otherwise a synopsis of sources
sought in connection with a
procurement. It is being published in
response to Paragraph 6b{2) of the
Office of Federal Procurement Policy
policy letter on FFRDC's which provides
for at least three notices over a 90-day
period in the Commerce Business Daily
and the Federal Register indicating an
agency's intentions to sponsor an
FFRDC and the scope and nature of the
effort to be performed by the FFRDC,
FOR FURTHER INFORMATION CONTACT:
Mr. Richard Sybert, Special Assistant to
the Secretary, Executive Secretariat/
OSD, Pentagon 3E880, Washington, DC
20301-1000, telephone (202) 697-8388.
Patricia H. Means,

OSD Federol Register Liaison Officer
Department of Defense.

[FR Dog. 86-11392 Filed 5-20-86; 8:45 am]
BILLING CODE 3810-01-M

Defense Intelligence Agency Scientific
Advisory Committee, DOD

AcTiON: Notice of closed meeting.

SUMMARY: Pursuant to the provisions of
subsection (d) of section 10 of P.L. 92—
463, as amended by section 5 of Pub. L.
94-409, notice is hereby given that a
closed meeting of a panel of the DIA
Scientific Advisory Committee has been
scheduled as follows:

DATE: 18 June 1986, 9:00 a.m. to 5:00 p.m..

ADDRESS: The DIAC, Bolling AFB,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Colonel Harold E. Linton,
USAF, Executive Secretary, DIA
Scientific Advisory Committee,
Wushington. DC 20301 (202/373-4930).

SUPPLEMENTARY INFORMATION: The
entire meeting is devoted to the
(lis‘cussion of classified information as
defined in section 552b(c)(1), Title 5of
the U.S. Code and therefore will be
closed 1o the public. Subject matter will

be used in a special study on U.S.
Strategic Defense Initiative.
Patricia H. Means,

OSD Federal Register Liaison Officer.
Department of Defense.

May 15, 1986.
[FR Doc. 88-11382 Filed 5-20-86; 8:45 am]
BILLING CODE 3810-01-M

Graduate Medical Education Advisory
Committee; Meeting

AGENCY: Department of Defense.

ACTION: Notice of Open and Closed
Meeting.

SUMMARY: Pursuant to the provisions of
Pub. L. 82463, notice is hereby given
that an open and closed meeting of the
Department of Defense Graduate
Medical Education Advisory Committee
has been scheduled as follows:

DATE: June 6, 1988, 10:00 a.m. to 5:00 p.m.
ADDRESS: Crystal City Marriott, 1999

Jefferson Davis Highway, Arlington,
Virginia.

Notice of Closed Meeting

The Committee will meet in closed
session from 8:00 a.m. to 9:30 a.m. on
June 6, 1986, in room 3E267, the
Pentagon, Washington, DC, to receive a
classified briefing on issues affecting the
sizing of the Services Graduate Medical
Education programs in accordance with
section 10(d) of 5 U.S.C. Appendix L.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Colonel Michael Herndon,
Executive Secretary, DoD Graduate
Medical Education Advisory Committee,
Office of the Assistant Secretary of
Defense (Health Affairs), Room 1B857,
the Pentagon, Washington, DC 20301
[(202) 694-0748]. -

SUPPLEMENTARY INFORMATICON: The open
meeting will consist of briefing by the
Services and DoD on the respective
Graduate Medical Education program.
Briefings on medical readiness issues
and the proceedings of the Blue Ribbon
Panel will likewise be presented.

Patricia H, Means,

OSD Federal Register Liaison Officer
Department of Defense.,

May 15, 1986.
|FR Doc. 86-11391 Filed 5-20-86; 8:45 am)
BILLING CODE 3810-01-M

e —

DEPARTMENT OF DEFENSE POSTAL
SERVICE

Handicapped Persons; Uniform
Federal Accessibility Standards

AGENCY: Postal Service, Department of
Defense.

AcTiON: Uniform Federal Accessibility
Standards Document; Correction.

summARY: This document corrects a
previously published decument that
appeared in the Federal Register on
Tuesday, August 7, 1984 (49 FR 31528),
which presented uniform standards for
the design, construction, and alteration
of buildings so that physically
handicapped persons will have ready
access to and use of them in accordance
with the Architectural Barriers Act, 42
U.S.C. 4151-4157. This action is
necessary to correct inadvertent errors
in the document, the Uniform Federal
Accessibility Standards (UFAS), which
was subsequently adopted by the U.S,
Postal Service (USPS) in Handbook RE~
4, "Standards for Facility Accessibility
by the Physically Handicapped,”
effective November 15, 1985, and by the
Department of Defense (DOD) by
revising Chapter 18 of DOD 4270.1-M,
“Construction Criteria,” by
memorandum dated May 8, 1985. These
errors include omission of words,
typographical errors, and an incorrect
term of measurement of door opening
forces.

FOR FURTHER INFORMATION CONTACT:
Judith Gilliom, Department of Defense,
Office of the Deputy Assistant Secretary
of Defense (Civilian Personnel Policy),
Room 3D264, The Pentagon,
Washington, DC 20301-4000, {202} 687
8661; or Melinda Hulsey, Real Estate
and Buildings Department, U.S. Postal
Service, 475 L'Enfant Plaza West SW.,
Washington, DC 20260-6424, (202) 268
3139. For TDD communications, call Ms.
Gilliom, Please note that these are not
toll-free numbers.

SUPPLEMENTARY INFORMATION: This
document corrects several sections of
the Uniform Federal Accessibility
Standards (UFAS) published at pages
31528-31617 of the Federal Register on
August 7, 1984. Identical corrections
have been published in the Federal
Register by the Department of Housing
and Urban Development (HUD) and the
General Services Administration (GSA),
which are the other two agencies that
developed and published the UFAS
jointly with the USPS and DOD.

These corrections include removal of
certain words inadvertently contained
in the document (for example, where the
Table of Contents section heading
differed from the actual heading in the
text); addition of words that were
unintentionally omitted; correction of
typrographical and numbering errors;
and addition of asterisks where needed
to correct references to the UFAS
Appendix. It also substitutes Newtons
for kilograms and foot pounds (1bf) for
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pounds (Ib) as the measure of door
opening force. These are the appropriate
‘measures for a dynamic force and are
consistent with the American National
Standards Institute ANSI A117.1
specification on which the UFAS is
based.

In addition, corrections are made to
certain illustrations to clarify or
otherwise improve the drawings or their
captions. Figure 34(a) is revised by
extending to the wall the dimension line
showing the maximum distance between
the end of a grab bar and the wall at the
head of the bathtub. As originally
published, the line was incomplete and
did not touch the wall. Figure 35(b) is
revised by removing the dimension 15/
380 from the drawing. This dimension
was incorrectly included on the original
drawing and hasno application in this
situation.

Other changes to illustrations include
a revision to Figure 48(b) to remove the
cross-hatching denoting a requirement
for reinforcement for grab bars shown
on the drawing of the wall at the head of
the tub. Grab bars are not required in
this situation, as indicated by the similar
drawing at Figure 34{b). This change
makes both figures consistent. A similar
change is made to Figure 49(a), where
cross-hatching incorrectly required
reinforcement where none is needed
(see the comparable drawing at Figure
37(a)). Revisiops also are made to Figure
49(b), where the controls shown o the
drawing of the back wall of the shower
stall are removed, as well as the
dimensions applicable to the placement
of controls, and are shown instead on
the side wall drawing. This makes
Figure 49(b) consistent with the
comparable drawing at Figure 37(b). In
the UFAS Appendix, a figure number is
added to the untitled drawings shown
on page 31608 of the Federal Register.

Accordingly, the USPS and DOD are
correcting the Uniform Federal
Accessibility Standards document
published in the Federal Register on
August 7, 1984, at 49 FR 31528, as
follows:

Uniform Federal Accessibility Standards

1. In the Table of Contents, the
heading for Section 2.2 is corrected to
read:

2.2 Provisions for Adults

2. The following corrections are made
to 4.1.4. Occupancy Classifications: The
introductory paragraph of paragraph (9)
is amended by revising the phrase “in
which people having physical or medical
treatment or care” to read “in which
people have physical or medical
treatment or care"; paragraph (9)(b) is
amended by revising “toilet" to read
“toilets" each of the four times the word
appears; and paragraph (12) is amended
by removing the abbreviation “noncom”
the two times it appears and adding in
its place “noncombustible.”

3. In 4.1.5 Accessible Buildings:
Additions, the reference to “4.1.6" in
paragraph (4) is revised to read “'4.1.5."

4. In 4.1.6 Accessible Buildings:
Alterations, paragraph (4)(d)(i) is
amended by revising the phrase “of the
latch side door stop” to read “for the
latch side door stop”.

5. In 4.5.3 Carpet: The phrase "(see
Fig. 8(f))" is removed from where it
appears, and is added at the end of the
paragraph, before the period to the
sentence.

6. Asterisks are added at paragraph
designations 4.11%, 4.18.5" and 4.31.3."

7. In 4.13.8 Maneuvering Clearances at
Doors: The phrase “for doors" is
removed and the phrase “at doors” is
added in its place.

8.1In 4.13.11* Door Opening Force: In
paragraphs (2)(b) and (2)(c) the
references to “1b" are revised to read
“1bf" and the references to "2.3kg" are
amended to read “22.2N".

9.In 4.13.12* Automatic Doors and
Power-Assisted Doors: The reference to
“{6.8K)" is revised to read "(66.6N)".

10. In 4.34.4 Consumer Information:
The first paragraph (5) is amended by
revising “Standard" to read
“Standards”.

11. In 4.34.5.3 Lavatory, Mirrors, and
Medicine Cabinets: Paragraphs (1) and
(2) are amended by revising the
references to “'4.22.7" to read “4.22.6."

12, In 8.4 Card Catalogs: The phrase
“with a maximum height of 54 in (1370
mm) preferred” is revised to read “with
a height of 48 in (1220 mm) preferred.”

13. In 9.3 Self-Service Postal Centers:
The word “user” is added following the
term “wheelchair” in the second
sentence.

14. In the Appendix to the UFAS,
A4.5.1 is amended by revising

“cobblestone" to read “cobblestones’ in
the first paragraph, and by revising
“general" to read “generally” in the
second paragraph.

15. In the Appendix to the UFAS, A4.6
is amended by adding the following new
paragraph inadvertently omitted from
the published text:

A4.6.4 SIGNAGE. Signs designating
parking places for disabled people can
be seen from a driver's seat if the signs
are mounted high enough above the
ground and located at the front of a
parking space.

16. In the Appendix to the UFAS,
A4.28 is amended by revising the title
and numerical designation of paragraph
“A4.28.3 VISUAL ALARMS" to “A4.26.4
AUXILARY ALARMS" and by removing
“should"” where it appears in the last
sentence and adding “should be"
between “also" and “equipped"; ard by
adding the following new paragraph
A4.28.3 inadvertently omitted from the
published text:

A4.28.3 VISUAL ALARMS. The
specifications in this section do not
preclude the use of zoned or coded
alarm systems. In zoned systems, the
emergency exit lights in an area will
flash whenever an audible signel rings
in the area.

17. In the Appendix to the UFAS,
A4.33.2 is amended by adding “area”
between “seating” and “are provided.”

18, In the Appendix to the UFAS,
A4.33.7 is amended by revising “move”
to read “moved.”

19. In the Appendix to the UFAS,
A4.34.5 and A4.34.6 are amended by
removing “adaptable” from the titles of
both paragraphs.

20. In the Appendix to the UFAS,
A4.34.6.1 is amended by revising
“moved” to read “removed."”

21. In the Appendix to the UFAS, A8
is amended by revising the title of “A9.2
General" to read “A9.2 Post Office
Lobbies."” ;

22, The following note is added to Fig.
19:

X is the 12 in minimum handrail
extension required at each top riser.

Y is the minimum handrail extension
of 12 in plus the width of one tread that
is required at each bottom riser.

23. Fig. 34(a) is revised as shown
below:




Federal Register / Vol. 51, No. 98 / Wednesday, May 21, 1986 / Notices

18649

[ 24 min
810
$24m,|n
810
12max 24max r__J&mn
305 810 | 305
52?;'30' —T-— iee———3 J o ((—
o | mm—————e — o)
&S T fe=Tr
™2 =]
et o
Fk N
HSNARSKNKEAN ANSRNRRN R NNy WSANNNSNS
foot back head
(a)
With Seat in Tub
24 mi
1810
? 48min_|
1220
12ma 15 max
305 380
e oo . e i : :
' ] = w < —— =
Lo-ed $'§ —t
23 || / o/§
SSNENNSANSNN “‘\\\\\\\\\\\\\\ ANNKENNNS
foot back head
(b)
With Seat at Head of Tub
Fig. 34
Grab Bars at Bathtubs

24. Fig. 35(b) is amended by removing the dimensions “15" and "380".
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25. Fig. 48(b) and revised as shown below:
24 mal__» o
E| 6 max 4Bmin_ | | B max 24 min |
— 180 1220 150 810
i e d | 4
T——W ' £ ///7&»///’ " ) mmini
o 8 | 7 ///// —(
4‘-"15 ‘AiE S R Fl]:'".’ i
SR N\ %\ \ NN NN Y mJ“ NNV AN
foot back head
(a)
With Seat In Tub
24 min = ol
305 .
Gmax| | 60 min | 9 max
Sanizol 150 1525 230
area % 5]
/7’7 Q WW/////%//
c Pt 0= i 7 4 £
{ r e (A0 | 1,
™ o ga B 310
L‘.vm LTRSS AR AN NN NN
foot back head

(b)
With Seat at Head of Tub

NOTE: The hatched areas are reinforced to receive grab bars.

Fig. 48

Location of Grab Bars and Controls of Adaptable Bathtubs
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26. Fig. 49 (a) and (b) are revised as
shown below:
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NOTE: The hatched areas are reinforced to receive grab bars.

Fig. 49

control wall

- Location of Grab Bars and Controls of Adaptable Showers

27. In the Appendix to the UFAS,
unlabeled figure following and
referenced in A4.2.5 and A4.2.8 is
amended by adding the designation
“Fig. A3fa)."

Dated: April 28, 1986.

Chapman B. Cox,

Assistant Secretary of Defense, (Force
Management and Personnel).

Fred Eggleston,

\ssistant General Counsel, Legislative
Livision, U.S. Postal Service,

[FR Dog, 86-11383 Filed 5-20-86; 8:45 a.m.)
BILLING CODE 7710-12-M

DEPARTMENT OF EDUCATION

Cffice of Special Education and
Rehabilitative Services

Experimental and Innovative Training
Program; Availabiiity of Grants

AGENCY: Department of Education.

ACTION: Notice of proposed funding
priority for fiscal year 1986.

SUMMARY: The Secretary proposes an
annual funding priority for training
grants under the Experimental and
Innovative Training Program in order to
ensure effective use of program funds
and to direct funds to an area of
identified personnel need during fiscal
year 1986. The Secretary will give an
absolute preference to applications that
need the terms of the proposed priority.

DATE: Comments must be received on or
before June 20, 1986.

ADDRESS: All wrilten comments and
suggestions should be sent to Delores L.
Watkins, Office of Developmental
Programs, Rehabilitation Services
Administration, Department of
Education, 400 Maryland Avenue, SW.,

(Switzer Building, Room 3324-M/S
2312), Washington, DC 20202.

FOR FURTHER INFORMATION CONTACT:
Delores L. Watkins, Office of
Developmental Programs, Rehabilitation
Services Administration. Telephone:
(202) 732-1332.

SUPPLEMENTARY INFORMATION: Crants
for the experimental and Innovative
Training Program are authorized by
Title III, Section 304 of the
Rehabilitation Act of 1973, as amended.
Program regulations for the
Experimental and Innovative Training
Program are established at 34 CFR Part
387. The purpose of the Experimental
and Innovative Training Program is to
support projects designed to develop
new types of rehabilitation personnel
and to demonstrate the effectiveness of
these new types of personnel in
providing rehabilitation services to
severely handicapped persons and to
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develop new and improved methods of
training rehabilitation personnel to
achieve more effective delivery of
rehabilitation services by State and
other rehabilitation agencies.

Proposed Priority

In accordance with the Edugation
Department General Adminisirative
Regulations (EDGAR] at 34 CFR
75.105(c)(3), the Secretary proposes to
give an absolute preference to
applications submitted under the
Experimental and Innovative Training
Program in fiscal year 1986 that respond
to-the priority described below. An
absolute preference is one which
permits the Secretary to select only
those applications that meet the
described priority.

All applications submitted under the
Experimental and Innovative Training
Program must address the training of
rehabilitation counselors employed by
State vocational rehabilitation agencies.
State vocational rehabilitation agencies
have only recently begun to serve
learning disabled adults. It is essential,
therefore, that rehabilitation counselors
develop and maintain skills that will
enable them to identify adults who are
learning disabled, determine the
eligibility of those individuals to receive
rehabilitation services, and plan
rehabilitation programs for and deliver
services to learning disabled
individuals. The training must also
emphasize improved coordination of
services between special education and
vocational rehabilitation service
providers and the effective use of
resources in the community to facilitate
the transition of learning disabled
individuals from school to employment.

Invitation to Comment

Interested persons are invited to
submit comments and recommendations
regarding the proposed priority. Written
comments and recommendations may
be sent to the address given at the
beginning of this document. All
comments received on or before the 30th
day after publication of this document
will be considered before the Secretary
issues the final notice of priority. All
comments submitted in response to this
proposed priority will be available for
public inspection, during and after the
comment period, in Room 3324, Mary E.
Switzer Building, 330 C Street, SW.
Washington, D.C. between the hours of
8:30 a.m. and 4:00 p.m. (local time),
Monday through Friday of each week,
except Federal holidays.

{29 US.C.774)

Dated: May 16, 1986.

(Catalog of Federal Domestic Assistance No.
84.129, Rehabilitation Training Program)

William J. Bennett,

Secretary of Education.

[FR Doc. 86-11458 filed 5-20-86; 8:45 am|
BILLING CODE 4000-01-M

Application Notice for New Awards
Under the Independent Living Services
for Older Blind Individuals Program for
Fiscal Year 1986

AGENCY: Department of Education.

AcTION: Application Notice for New
Awards Under the Independent Living
Services for Older Blind Individuals
Program for Fiscal Year 1986.

Programmatic and Fiscal Information

The purpose of this application notice
is to inform potential applicants of fiscal
and programmatic information and the
closing date for transmittal of new
applications for Independent Living
Services for Older Blind Individuals
projects administered by the
Department of Education under the
Office of Special Education and
Rehabilitative Services. Awards are
made under this program to provide
independent living services for older
blind individuals to help them adjust to
blindness and live more independently
in the home and community. Eligible
applicants for these new awards are
State vocational rehabilitation agencies.
Authority for these awards is section
721 of the Rehabilitation Act of 1973, as
amended.

Section 721(b) of the Act specifies that
no application under this program can
be approved for funding unless it
contains assurances that any new
service methods and approaches
developed by an approved project will
be incorporated into the applicant's
State plan under section 705 of the
Rehabilitation Act.

The amount of funds available under
this grant program in Fiscal Year 1986 is
$4,785,000. It is expected that about 24
new projects will be approved for
funding and that the average grant
award will be approximately $200,000.
All project periods will be for 12 months.

These estimates does not bind the
U.S. Department of Education to a
specific number of grants or to the
amount of any grant, unless that amount
is otherwise specified by statute or
regulations.

Closing Date for Transmittal of
Applications

Applications for new grant awards
must be mailed or hand-delivered on or
before July 8, 1986.

Applications sent by mail must be
addressed to the U.S. Department of
Education, Application Control Center,
Attention: (CFDA No. 84.177), 400
Maryland Avenue, SW., Washington,
DC 20202.

Each late applicant will be notified
that its application will not be
considered.

Applications that are hand-delivered
must be taken to the U.S. Department of
Education, Application Control Center,
Room 3633, Regional Office Building #3,
7th and D Streets, SW., Washington, DC.

The Application Control Center will
accept hand-delivered applications
between 8:00 a.m. and 4:30 p.m.
{Washington, DC, time) daily, except
Saturdays, Sundays, and Federal
holidays.

Applicable Regulations

Program regulations for this program
have not as yet been promulgated.
However, as authorized in Department
of Education regulations, 34 CFR 75.1(b).
this program initially will be
implemented under the authorizing
statute 29 U.S.C. 796f, and the Education
Department General Administrative
Regulations (EDGAR) in 34 CFR Parts
74,75,77, 78 and 79.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR Part 79.
The objective of Executive Order 12372
is to foster an intergovernmental
partnership and a strengthened
federalism by relying on processes
developed by State and local
governments for coordination and
review of proposed Federal financial
asgsistance.

Immediately upon receipt of this
notice, applicants that are governmental
entities, including local educational
agencies, must contact the appropriate
State single point of contact to find out
about, and to comply with, the State’s
process under the Executive Order.
Applicants proposing (¢ perform
activities in more than one State should
contact, immediately upon receipt of this
notice, the single point of contact for
each State and follow the procedures
established in those States under the
Executive Order. A list containing the
single point of contact for each State is
included in the application package for
this program.
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In States that have not established a
process or chosen this program for
review, State, areawide, regional, and
local entities may submit comments
directly to the Department.

All comments from State single points
of contact and all comments from State,
areawide, regional, and local entities
must be mailed or hand delivered by
September 8, 1986 to the following
address:

The Secretary, U.S. Department of
Education, Room 4181, (CFDA No.
84.177), 400 Maryland Avenue, SW.,
Washington, DC 20202.

PLEASE NOTE THAT THE ABOVE
ADDRESS IS NOT THE SAME
ADDRESS AS THE ONE TO WHICH
THE APPLICANT SUBMITS ITS
COMPLETED APPLICATION. DO NOT
SEND APPLICATIONS TO THE
ABOVE ADDRESS.

Application Forms

Application forms and program
information packages are expected to be
available by May 23, 1986. These may
be obtained by writing the Office of
Developmental Programs, Rehabilitation
Services Administration, U.S.
Department of Education, 400 Maryland
Avenue, SW., Room 3332, Mary E.
Switzer Building, Washington, DC 20202,
Telephone: (202) 732-1343.

Further Information

For further information contact Robert
E. Jones, Office of Developmental
Programs, Rehabilitation Services
Administration, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Room 3324, Mary E. Switzer Building,
Washington, DC 20202, Telephone: (202)
732-1345.

Program Authority: 29 U.S.C, 796f.

(Catalog of Federal Domestic Assistance
Number 84.177 Independent Living Services
for Older Blind Individuals Program) :

Dated: May 16, 1986.
Madeleine Will,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 86-11456 Filed 5-20-86; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commlsslongy e

[Docket No. RM85-1-000; (Parte A-D)]

Regulation of Natural Gas Pipelines
After Partial Wellhead Decontrol .
Archer-Daniels-Midland Co.; Order
Denying Requests for Waiver

Issued May 15, 1986.

Before Commissioners: Anthony G. Sousa,
Acting Chairman; Charles G. Stalon, Charles
A. Trabandt and C. M. Naeve.

On April 8, 1986 and April 14, 1986,
Archer-Daniels-Midland Company
(ADM) filed petitions for clarification
and/or waiver of § 284.223(g)(1) of the
regulations adopted in Order No. 436.1
ADM'’s two petitions request a waiver of
the transitional provisions of Order No.
436 to permit the transportation of gas
by Panhandle Eastern Pipe Line
Company (Panhandle] to ADM's
processing facilities in Peoria, Illinois
and Mexico, Missouri pursuant to oral
agreements with Panhandle to extend
existing transportation agreements. We
will deny ADM's two requests. ADM
outlined the following facts and
circumstances in its petitions.

April 8, 1986 Petition

On September 15, 1984, ADM,
Panhandle, and Central Illinois Light
Company entered into a transportation
agreement providing for the
transportation of natural gas to ADM's
processing facility located in Peoria,
Illinos for high-priority end use under
§ 157.209(a)(1)(A)}. Service under the
agreement commenced during
September, 1984, and the termination
date is March 15, 1986.

On September 186, 1985, Panhandle
forwarded a letter to ADM offering to
extend the term of the transportation
arrangement through December 31, 1986,
Panhandle further stated that it could
not obligate itself to continue
transporting gas over the long term
without first evaluating the final version
of the final rule in Docket No. RM85-1-
000.
On October 22, 1985, Panhandle and
ADM executed a written letter
agreement extending the term of the
transportation agreement to five years,
The letter agreement referred to the final
rule in Docket No, RM85-1-000. No
reference was made to a verbal
agreement entered into prior to October
9, 1985.

ADM states that prior to October 9,
1985, it expended approximately
$2.725,000 on its Peoria facility in
reliance upon the continuance of
transportation service under this
agreement with Panhandle. ADM further
states that absent a waiver of the
transitional provisions of Order No. 438,
it will be forced to purchase gas at
prices so high as to prohibit its
production of a competitively priced
product, which may result in the

133 FERC §61,007 (1985), 50 FR 42408 (October 18,
1685), Technical Correcti FERC Statutes and
Regulations § 30,669, 50 FR 45907 (November 5,
1885).

shutting down of its facility and the
laying-off of all 119 employees.

ADM requests a wavier or
clarification to permit the transportation
of gas by Panhandle to continue for the
full five-year term pursuant to the
Octaober 22, 1985 agreement, or,
alternatively, through December 31,
1986, pursuant to the September 16, 1985
letter.

April 14, 1986 Petition

On March 18, 1985, ADM, Panhandle,
and Union Electric Company entered
into a transportation agreement
providing for the transportation of
natural gas to ADM's soybean
processing facility located in Mexico,
Missouri for high-priority end nse under
§ 157.209(a)(1)(A). Service under the
agreement commenced on March 20,
1985 and the termination date under the
agreement is March 15, 19886.

On April 4, 1985, Panhandle filed an
initial report with the Commission
pursuant to former § 157.209(g) of the
Commission’s regulations concerning
the tranportation agreement with ADM.
In the initial report, Panhandle stated
that the agreement was for an eighteen-
month term ending in September, 1986,
instead of a twelve-month term ending
in March, 1986, as specified in the
transportation agreement. The
transportation agreement was not
amended to reflect this change.

On September 16, 1985, Panhandle
forwarded a letter to ADM offering to
extend the term of the transportation
arrangement through December 31, 1986.
Panhandle further stated that it could
not obligate itself to continue
transporting gas over the long term
without first evaluating the final version
of the final rule in Docket No. RM85-1-
000.
On October 22, 1985, Panhandle and
ADM executed a written letter
agreement extending the term of the
transportation agreement to five years.
The letter agreement referred to the final
rule in Docket No. RM85-1-000. No
reference was made to a verbal
agreement entered into prior to October
9, 1985.

ADM states that on September 25,
1985, it expended approximately $72,750
on a boiler stack heat exchanger for its
processing facility in Mexico, Missouri,
in reliance on the continuance of
transportation service under the
agreement with Panhandle. ADM further
states that absent a waiver of the
transitional provisions of Order No. 436,
it will be forced to purchase gas at
prices so high as to prohibit its
production of a competitively priced
product, which may result in the
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shutting down of its facility and the
laying-off of all 50 employees.

ADM requests a waiver or
clarification to permit the transportation
of gas by Panhandle to continue for the
full five-year term pursuant to the
October 22, 1985 agreement, or
alternatively, through December 31,
1986, pursuant to the September 18, 1985
letter, or, alternatively, through
September 15, 1986, pursuant to the
initial report filed by Panhandle.

Discussion

As we stated in Order No. 436,

§ 284.223(g)(1) is a transitional rule for
transportation arrangements that pre-
dated Order No. 436. Section
284.223(g)(1) specifically provides that a
transportation arrangement! authorized
under § 157.209(a)(1) which commenced
on or before October 9, 1985, may
continue.

ADM's two transportation agreements
with Panhandle were scheduled to
terminate on March 15, 1986. ADM relies
on September 16, 1985 letters from
Panhandle, concerning the respective
contracts, as evidence of the intent of
the parties, prior to October 9, 1985, to
continue the transportation services
beyond the original expiration dates. To
the contrary, however, the letters do not
profess to be agreements to extend the
contracts, nor do they acknowledge any
verbal agreements between the parties
to continue transportation. On their
face, the letters are merely offers to
extend transportation until December
31, 1986. The letters further state
Panhandle’s unwillingness to obligate
itself to continue transporting gas over
the long term [i.e. five years] without
first evaluating the final rule issued in
Docket No. RM85-1-000. Because the
transitional rule applies only to
agreements, and not offers, the
September 16 letters would not operate
to effectively extend the period for
transitional treatment beyond the March
15, 1986 contract expiration dates.

In that the two transportation
agreements between ADM and
Panhandle dated October 22, 1985
indicate, on their face, that the
agreements were entered into only after
Panhandle had sufficient time to
evaluate Order No. 436, we conclude
that they were not the manifestation of
agreements reached prior to October 9,
1985. Accordingly, they would not
qualify for transitional treatment under
§ 284.223(g)(1) of the Commission's
regulations adopted in Order No. 436.

ADM argues that its two
transportation agreements with
Panhandle qualify for transitional
treatment based on the “economic
substance test" in that ADM expended

substantial funds on its two processing
facilities in reliance on the continuance
of transportation service under its
agreements with Panhandle. In
CLARCO Gas Company, Inc.,® we
clarified our policy concerning waivers
of the restrictions in the transitional
provisions of Order No. 436:

If gas hasn't flowed by October 9, 1985 the
Commission will grant a waiver from the
restrictions in the transitional provisions to
the extent necessary to allow the
transportation to commence if the parties
executed a written gas transportation
agreement prior to October 9, 1985, and
expended significant funds or constructed
significant facilities in reliance on that
agreement, after the agreement was executed
and prior to October 9, 1985.

We find that the facts and
circumstances presented by ADM do not
meet the CLARCO standard in that
ADM did not execute written gas
transportation agreements to extend its
existing transportation arrangements
prior to October 9, 1985. The two
transportation agreements in effect prior
to October 9, 1985 expired on March 15,
1988. The funds expended by ADM prior
to October 9, 1985 were therefore not
expended in reliance on a written
transportation agreement effective
beyond March 15, 1986. The two
contracts expired without being
extended prior to October 9, 1985, and
therefore do not qualify under
§ 284.223(g)(1) for transitional treatment
beyond March 15, 1986.3

Finally, ADM seeks clarification as to
whether the transportation service for
the facility in Mexico, Missouri qualifies
for transitional treatment through
September 15, 1986 based on the initial
report Panhandle filed with the
Commission. In that the contract was
not amended to reflect such an
extension, we conclude that the contract
expired on March 15, 1986, The initial
report did not operate to bind the parties
for the reported extended term. The
apparently erroneous date in the initial
report does not constitute an
amendment to the contract extending its
term.

For the reasons stated above, we deny
ADM's two requests for waiver.

By the Commission.
Kenneth F. Plumb,
Secretary.
[FR Doc. 86-11387 Filed 5-20-86 8:45 am)|
BILLING CODE 6717-01-M

2 Regulation Of Natural Gas Pipelines After
Partial Wellhead Decontrol (CLARCO Cas
Company, Inc.), 34 FERC § 61,386 (issued March 28,
1986), 51 FR 11.468.

3 Regulation Of National Gas Pipelines After
Partial Wellhead Decontrol (U.S. Steel), 34 FERC
¥ 61,199 (issued February 13, 1986) 51, FR 6303,

[Docket No. TA86-5-29-003]

Transcontinental Gas Pipe Line Corp,;
Proposed Changes in FERC Gas Tariff

May 15, 1986,

Take notice that Transcontinental Gas
Pipe Line Corporation (Transco)
tendered for filing on May 14, 1986, the
following revised tariff Sheets to Second
Revised Volume No. 1 of its FERC gas
tariff:

Proposed Tariff Shests

Second Revised Volume No. 1 (Proposed to

be Effective May 1, 1986)

Alternate Fortieth Revised Sheet No. 12

Alternate Thirty-Ninth Revised Sheet No. 15

Alternate Third Revised Sheet No. 15-A
Second Revised Volume No. 1 (Subject to

motion to be made effective July 1, 1986 if

pending settlement not approved).

Forty-First Revised Sheet No. 12

Fortieth Revised Sheet No. 15

Fourth Revised Sheet No. 15-A

The tariff sheets proposed to be
effective May 1, 1986 reflect an overall
decrease from the rates in effect
immediately prior to May 1, 1686 of
81.4¢ per dt in the commodity or
delivery charge of Transco’s CD, 5-2,
ACQ and PS Rate Schedules and 81.4¢
per dt in Transco's G, OG and E Rate
Schedules, and 12¢ in the Demand
Charges under Rate Schedule CD, The
81.4¢ CD Rate Schedule commodity
decrease is composed of (1) a 75.2¢ per
dt decrease in the current gas cost
portion of the commodity rates; and (2) a
6.2¢ per dt decrease to reflect
elimination of the Deferred Adjustment
which became effective November 1,
1985 in Transco's Docket No, TA86-1-
29. The demand charge decrease is due
to the elimination of 25% of the demand
charges of a Canadian supplier, Sulpeiro
Limited, which heretofore have been
passed through on an "as billed" basis
pursuant to an Initial Decision issued on
September 3, 1985 in Docket No. TA85-
1-29 which decision is pending before
the Commission on exceptions.

Transco states that the instant filing
reflects a voluntary implementation, on
interim basis, of reduced gas costs to the
level provided in its pending offer of
settlement. Specifically, it is stated that
the purpose of the instant filing is to
reflect immediately in the commodity or
delivery charge of Transco's affected
rate schedules only the $2.30/dt cost of
gas and 14.6¢ transmission fuel charge
which is an integral part of Transco's
revised Offer of Settlement (Settlement)
pending in Docket No. TA85-1-29-000,
et al., which Settlement was filed with
the Commission on May 13, 1986, and
likewise to reflect the reduction in
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demand charges under Rate Schedule
CD by 12¢ as provided in the pending
Settlement in connection with resolution
of issues concerning Transco's import
purchases from Sulpetro,

The instant filing is requested to be
effective May 1, 1986 and, if approved,
will substitute for the rates also
proposed to be effective May 1, 1986
pursuant to Transco's PGA filing of
March 31, 1986 in Docket No. TA86-5-29
which was accepted subject to refund
by Commission order issued April 30,
1986.

By the instant filing, Transco is
requesting Commission approval, for a
limited interim period, to charge its
customers rates based (1) on the
reduced $2.30 cost of gas and (2) on the
elimination of the 53.4¢ Deferred
Adjustment in Transco's March 31, 1986
PGA filing in this docket. It is stated that
the filing has been made in order to
permit Transco's customers to benefit
from the lower rates provided under
Transco's proposed Settlement while the
Commission is considering such
Settlement. It is stated that elimination
of the 53.4¢ Deferred Adjustment is
requested herein in anticipation of the
fact that Article 11, Section 3 of the
Settlement provides for a separate
monthly billing procedure for certain
“Transition Gas Costs" which include
those amounts which would otherwise
be collected through the aforementioned
53.4¢ surcharge.

Transco states further that it is willing
to accept the risk of undercollections of
current gas costs to the extent its gas
costs exceed the $2.30/dt during the
period in which Transco voluntarily
elects to reflect this lower gas cost prior
to Commission action on the pending
settlement. Transco also states,
however, that the instant request to
defer collection of the 53.4¢ Deferred
Adjustment on a limited interim basis is
contingent upon the Commission
recognizing Transco's right to future
recovery, in the event that the proposed
Settlement is not approved by the
Commission, of the amounts Transco
will not have collected as a result of
voluntarily deferring collection of such
Deferred Adjustment. In that event, such
amounts would be transferred to the -
appropriate subaccount of FERC
Account No. 191 for recovery in
Transco's regularly scheduled May 1,
1987 PGA.

With regard to the deferred collection
of the deferred adjustment, Transco
states that the transferring of such
unrecovered amounts to a subsequent
period is consistent with the operation
of Transco's PGA mechanism because
such method ensures that

overrecoveries or underrecoveries of
amounts underlaying Deferred
Adjustments are transferred to the
appropriate summer or winter period.
Transco states that in the event the
Commission accepts the instant filing,
Transco's rates will not reflect the 53.4¢
per dt Deferred Adjustment during the
period May and June of 1986. Thereafter,
if the proposed Settlement is not
approved by the Commission, Transco
estimates that based on the sales
estimate utilized in its March 31, 1986
filing in Docket No. TA86-5-29, it would
defer and transfer approximately $27.0
million related to the months of May
and June 1986. Transco states that it is
willing to forego recovery of carrying
charges on any amounts which are
uncoilected as the result of Transco's
instant filing reflecting its voluntary
election for a limited interim period not
to collect through rates the 53.4¢
Deferred Adjustment.

Also contained in this amended filing
are three tariff sheets proposed to be
effective July 1, 1986 if the pending
settlement is not approved. The rates
contained on these tariff sheets are
idential to those appearing on the like-
numbered tariff sheets which were
included in Transco's March 31, 1986
PGA filing in Docket No. TA86-5-29,
and which were accepted, suspend and
permitted to become effective pursuant
to the Commission's April 30, 1986 order.
It is stated that the purpose of these
tariff sheets is to allow Transco to
charge such rates effective July 1, 1986
should the proposed Settlement not be
approved by the Commission by that
time. Transco states further that should
the Settlement not be approved by July
1, 1986, Transco will move that Forty-
First Revised Sheet No. 12, Fortieth
Revised Sheet No. 15 and Fourth
Revised Sheet No. 15-A be made
effective no earlier than July 1, 1986.

Transco requests such waivers as may
be necessary in order that the proposed
tariff sheets be made effective on May 1,
1986 as explained herein.

Transco states that copies of the
instant filing are being mailed to its
jurisdictional customers, interested state
commissions, and parities to the
proceeding. In accordance with
provisions of § 154.16 of the
Commission's Regulations, copies of this
filing are available for public inspection
during regular business house, in a
convenient form and place at Transco's
main office at 2800 Post Oak Boulevard
in Houston, Texas.

Transco has requested that a
shortened notice period be established.
Under the circumstances, the
Commission finds that good cause has

been shown for a shortened notice
period. Therefore, any person desiring to
be heard or to protest said filing should
file a motion to intervene or protest with
the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20428, in
accordance with Rule 211 and Rule 214
of the Commission’s rules of practice
and procedure (18 CFR § 385.211 and

§ 385.214). All such motions or protests
should be filed on or before May 22,
1986. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding: Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection,

Kenneth F. Plumb,

Secretary.

[FR Doc. 86-11388 Filed 5-20-86; 8:45 am|
BILLING CODE 6717-01-M

Office of Conservation and
Renewable Energy

[Case Nos. RF-003 and RF-004)

Energy Conservation Program for
Consumer Products; Petitions for
Waiver of Refrigerator and
Reftrigerator-Freezer Test Procedure
from Whiripool Corporation

AGENCY: Conservation and Renewable
Energy Office, DOE.

suMMARY: Today's notice publishes two
“Petitions for Waiver” from Whirlpool
Corporation (Whirlpool) of Benton
Harbor, Michigan, requesting, in each
case, a waiver from the Department of
Energy (DOE) test procedure for
refrigerators and refrigerator-freezers.
Whirlpool is a manufacturer of home
appliances, including refrigerator-
freezers. Whirlpool has developed an
electronic adaptive defrost control for
refrigerator-freezers that initiates
defrost cycles in response to operating
conditions and usage patterns. Each
petition requests DOE to grant
Whirlpool relief from the DOE test
procedure for refrigerators and
refrigerator-freezers for its refrigerator-
freezer models equipped with electronic
adaptive defrost controls on the basis
that the existing test procedure yields
materially inaccurate estimates of the
energy cofisumption of such units. DOE
is soliciting comments, data, and
information regarding the petitions.
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DATE: DOE will accept comments, data,
and information not later than June 20,
1986.

ADDRESSES: Writlen comments and
statements shall be sent to: Department
of Energy, Office of Conservation and
Renewable Energy, Test Procedures for
Consumer Products, Case Nos. RF-003
and RF-004, Mail Stop CE-132, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:

Michael ]J. McCabe, U.S. Department of
Energy, Mail Station CE-132, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 200585 (202)
252-9127

Eugene Margolis, Esq., U.S. Department
of Energy, Office of General Counsel,
Mail Station GC-12, Forrestal
Building, 1000 Independence Avenue,
SW,, Washington, DC 200585 (202)
252-9513

Background

The Energy Conservation Program for
Consumer Products was established
pursuant to the Energy Policy and
Conservation Act (EPCA) (Pub. L. 94—
163, 84 Stat. 917), as amended by the
National Energy Conservation Policy
Act (NECPA) (Pub. L. 96-619, 92 Stat.
9266), which requires DOE to prescribe
standardized test procedures o measure
lhe‘energy consumption of certain
consumer products, including
refrigerators and refrigerator-freezers.
The intent of the test procedures is to
provide a comparable measure of energy
consumption that will assist consumers
in making purchasing decisions. These
test procedures appear at 10 CFR Part
430, Subpart B.

DOE has also prescribed procedures
by which manufacturers may petition for
waiver of test procedure requirements
for a particular basic model of a product
covered by a test procedure and the
Assistant Secretary for Conservation
and Renewable Energy may temporarily
waive such test procedure requirements
for such basic model. Waivers may be
granied when one or more design
characteristics of a basic model either
prevent testing of the basic model
according to the prescribed test
procedure or lead to resuits so
unrepresentative of the model's true
energy consumption as o provide
materially inaccurate comparative data.
These waiver procedures appear al 10
CFR 430.27. Waivers generally remain in
effect until final test procedure
amendments become effective, resolving
the problem that is the subjectof the
waiver.

Refrigerator-freezers are one of the
products covered by the Federal Trade

Commission’s (FTC) Appliance Labeling
Program. The energy consumption of
refrigerator-freezers, as determined
using DOE's test procedure, forms the
basis of the estimated annual operating
cost figures which FTC requires
manufacturers of refrigerator-freezers to
disclose on an EnergyGuide label on
each unit to assist consumers in making
a purchasing decision.

On November 14, 1984, Whirlpool
filed a petition for waiver (Case No. RF-
001) from the DOE test procedure for
refrigerators and refrigerator-freezers on
the grounds that the procedure yielded
materially inaccurate estimates of the
energy consumed by its refrigerator-
freezers models equipped with what
Whirlpool has termed electronic
adaptive defrost controls (ADC).
Whirlpool's ADC initiates defrost cycles
on the basis of compressor run time,
refrigerator and freezer door openings,
and the length of the preceding defrost
period. On August 23, 1985, DOE granted
Whirlpool's petition. 50 FR 34186.

Whirlpool argued that the DOE test
procedure has no provision for
determining the interval between defrost
cycles for ADC-equipped refrigerator-
freezers which would be comparable to
normal usage patterns. Also, the test
procedure would likely underestimate
the actual energy consumption of such
products because low humidity
conditions narmally encountered within
the proeduct during the test and the iack
of refrigerator and freezer compartment
door openings during the test lengthens
the peried between defrost cycles
beyond that which would be expected
under normal usage conditions. Finally,
this lengthening of the period between
defrost cycles lengthens the duration of
the test to the point that is unduely
burdensaeme to conduct. Having
evaluated the applicability of two
alternate test methods, both intended to
cover refrigerator-freezers equipped
with so-cailed demand defrost controls,
Whirlpool contended that no acceptable
alternate test procedure existed for use
in testing ADC equipped models and
that the development of such an
alternate test procedure should await
field data reflecting the actual
performances of such products under
varying conditions of use and operation.
DOE examined the available
information and established an alternate
test procedure.

On March 12, 1886, Whirlpool
submilted a petition for waiver (Case
No. RF-003) of DOE test procedure
requirements for a new ADC-equipped
basic model which is corsidered
different from the basic model cited in
the previcus petition. Whirlpool's new
basic model has a different capacity,

25.7 cubic feet, and does not have the
SERVA-DOQOR feature on the previous
model.
On April 8, 1986, Whirlpool submitted
a petition for waiver [Case No. RF-004)
of DOE test procedure requirements for
another refrigerator-freezer the
Company has developed with a slightly
revised adaptive defrost control system.
With this design modification the actual
interval between defrost cycles could be
from six hours to approximately six
days. whereas the ADC-equipped basic
models addressed in Case Nos. RF-001
and RF-003 have an interval between
defrost cycles from six hours to 12 days.
According to DOE’s regulations, at 10
CFR 430.2, Whirlpool's new refrigerator-
freezers constitute different “basic
models” since different capacity and
features affect energy consumption.
Whirlpoo! seeks 1o use the same test
procedure for testing its new ADC-
equipped models as was granted in the
earlier case discussed above. The
arguments presented in the petitions as
to faults with the existing DOE test
procedure and the basis for an alternate
procedure are the same as those
presented in the previous petition.
Pursuant to paragraph (b) of 10 CFR
430.27, DOE is hereby publishing the
“Petitions for Waiver" in their entirely.
The petitions contain no confidential
information. DOE solicits comments,
data, and information respecting the
petitions. The Department also is
seeking comments, data and information
concerning the advisability of granting a
waiver of DOE test procedure
requirements for all of Whirlpool's
models equipped with an adaptive
defrost control system as long as the
defrost control itself is not changed or
modified from mode! to model. Finally,
DOE is seeking comments on the
advisability of granting a waiver of DOE
test procedure requirements for all of
Whirlpool's models equipped with an
adaptive defrost control system as long
as any modifications to the defrost
control are miner, i.e., adjusting the
upper limit for intervals between defros!
cycles. ‘
Issued in Washington, DC, May 2. 1986.
Donna R. Fitzpatrick,
Assistant Secretary, Conservation and
Renewable Energy.
March 12, 1986.
Mr. Michael . McGabe,
Branch Chief, Testing and Evaluation,
Conservation and Renewable Energy.
U.S: Department of Energy, 1000
Independence Avenue, NW., Room GI-
217, Wasliington, DC. 20585
Gentlemen: ;
1. Petition for Waiver—In accordance with
10 CFR 430.27, this is a Petilion for Waiver
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from the test procedure specified in 10 CFR
Part 430, Subpart B, Appendix A1, adopted
August 10, 1982. Whirlpool Corporation has
developed and marketed a refrigerator-
freezer basic model with adaptive defrost
controls, that was subject of Waiver Order
No. RF-001. Whirlpool has developed and is
planning to market an additional refrigerator-
freezer basic model with the same adaptive
defrost controls as that referenced in Order
No. RF-001, but which is nevertheless a
different basic model because it has a
differing physical or functional characteristic
which affects energy consumption. Without a
waiver, that refrigerator-freezer must be
tested under the provisions of 10 CFR Part
430, Subpart B, Appendix A1. 10 CFR 430.22
prohibits a manufacturer from making any
representation regarding energy consumption
of a refrigerator-freezer that is not based on
results of test under Appendix A1, Further, 18
CFR 305.4 prohibits the manufacturer from
selling or offering for sale a refrigerator-
freezer that does not bear an Energyguide
label specifying the estimated annual
operating cost for that product based upon
tests conducted in accordance with Appendix
A1. In as much as Whirlpool may not make
an energy representation regarding
refrigerator-freezers unless such
representation is based upon the resulls of
tests conducted in accordance with Appendix
A1, and Appendix A1 tests will not
accurately represent the energy consumption
of this refrigerator-freezer with electronic
defrost controls, we submit this petition.

2. General Description of Petitioner's
Business—Whirlpool Corporation is a
manufacturer of home appliances including
refrigerator-freezers.

3. Electronic Adaptive Defrost Control
Design Principles—The electronic adaptive
defrost control employs a microcomputer
ulilizing an algorithm that initiates defrost
cycles on a non-timed basis depending on
compressor run time, refrigerator and freezer
door apenings, and the length of the
preceding defrost period. The actual interval
between defrost cycles with this control
could be from six (6) hours to twelve (12)
days. The electronic adaptive defrost control
is not & demand defrost system that initiates
a defros! cycle based upon actual frost on the
evaporator.

4. Basic Model Under DOE Waiver No.
AF-001 Has the Seme Electronic Adaptive
Defrost Controls. The electronic adaptive
defrost controls on the basic mode! covered
by Waiver No. RF-001 is identical o the
electronic adaptive defrost controls on the
basic model addressed by this petition. The
only differences between the two models
which relate to energy source, electrical
characteristics, or physical or functional
characteristics affecting energy consumption
are that the basic model addressed by this
petition does not have a SERVA-DOOR and
its volume is 25.7 cubic feet. While energy
consumption may, therefore, be decreased,
‘he electronic adaptive defrost has not been

indified and this Petition for Waiver is
ased on the same considerations as these
addressed by DOE Order No RF~001.

5. DOE Test Does Not Adequately

Jetermine the Period between Defrost
‘veles—There is no provision in the final

refrigerator-freezer test procedure, 10 CFR,
Part 430, Subpart B, Appendix A1, to
determine the interval between defrost cycles
for a refrigerator-freezer with an adaptive
defrost control which would account for
compressor run time, refrigerator and freezer
compartment door openings and the length of
time of the previous defrost cycle which
would be comparable to normal usage
patterns. Under the test room conditions
specified in the test-procedure, intervals
between defrost cycles with the Whirlpool
adaptive defrost system will be considerably
longer than would be expected to be
encountered in normal usage, because of low
humidity and lack of refrigerator and freezer
compartment door openings. Thus, test times
will increase significantly and results will
likely underestimate the actual energy
consumption of adaptive defrost products in
normal usage patterns and be misleading to
COnSUMers.

8. DOT Test is Unduly Burdensome—In 10
CFR Part 430, Subpart B, Appendix A1, a
refrigerator-freezer test period is defined as
the time span from one point during the
defrost period to the corresponding point in
the next defrost period. For conventional
automatic defrost refrigerator-freezer, total
test time required for the stabilization and
test period is typically on the order of three
days or less. An automatic defrost
refrigerator-freezer with an anti-sweat heater
switch requires four tests to determine the
total per cycle energy consumption for that
unit. In order to achieve a 85% confidence
level for a given model, a minimum of three
products must be tested, Therefore to rate a
given model having an anti-sweat heater
switch at a 95% confidence level takes thirty-
six test days. However, in the case of
adaptive defrost refrigerator-freezers, the
total test time required for the stabilization
and testing appears to be nine days. Since
this product incorporates an anti-sweat
heater switch, four tests are also required.
With a minumum of three units required to
estblish a 95% confidence level,
approximately 108 test days are required to
test an adaptive defros! control utilizing the
standard test pracedure. Thus the testing
burden has increased by three times in order
to conduct required testing for these
products, Furthermore, it is likely that the
potential extremely long test duration might
be impossible to accomplish due to the
difficulty in controlling conditions in the test
room within the tolerances required by the
test procedure over long time periods.

7. DOE Test May Mislead the Public and
Be Unfair to Petitioner—Whirlpool believes
that testing refrigerator-freezers having the
electronic adaptive defrost control system
under the test room conditions specified in
the test procedure will result in intervals
between defrost cycles that will be
considerably longer than would be expected
10 be encountered in normal usage because of
low humidity conditions normally
encountered within the product during the
test and lack of refrigerator and freezer
compariment door openings. If Whirlpool
Corporation were required to conduct tests in
accordance with Appendix A1 on
refrigerator-freezers having the electronic
adaptive defrost control, the results will

likely underestimate the actual energy
consumption of such products in normal
usage patterns for the reasons cited above.
This result would be unfair to both
consumers and to Whirlpool. The consumer,
when comparing operating costs, might be
mislead into purchasing an adaptive defrost
control product based on the incorrect
labeling information. Whirlpool, on the other
hand, would be placed in the position of
providing cost of operation information for
the Energy guide label, in accordance with
the test procedure, which it believes is
inaccurate, Thus, if Whirlpool Corporation
were lo attempt to conduct tests on
refrigerator-freezers with electronic adaptive
defrost controls in accordance with Appendix
A1, the results would likely be misleading to
consumers as well as unduly burdensome to
Whirlpoo! Corporation. Failure to grant this
petition will discourage future development if
innovative control systems for not only
refrigerator-freezers but other products as
well since Whirlpool Corporation will realize
that, unless the product is capable of being
tested under the’existing test procedures. it
may well be actually or practically precluded
from testing the product in order to comply
with mandatory labeling or a minimum
standard requirement.

8. Proposed Alternate Test Method—An
alternate test procedure was prescribed in
the previous Whirlpool adaptive defrost case
(Waiver Order No. RF001) at 50 FR 34189
(August 23, 1985), paragraph (2). This
equation is based upon a method of energy
testing developed for timer-controiled defrost
systems, but modified by incorporating a
factor representing frequency of defrost for
the control system being tested. The factor of
.33 was specified by the Department of
Energy using field test data for approximately
20 units located in southern Florida, Indiana
and Michigan over a period of nine months.
1deally, the appropriate factor to represent
defrost frequency should come from a
laboratory test designed to simulate the
“average" field usage. Until a test method is
designed to determine the length of time
between defrost cycles, field test data should
be used to determine frequency of defrost.
Since the adaptive defrost control on the
basic model covered by Waiver No. RF-001 is
identical to the adaptive defrost control on
the basic model referred to in this petition,
and the two models are similar with the
exception of the SERVA-DOOR and interior
volume, Whirlpool believes the factor of .33
specified in Waiver No. RF-001 should be
applicable to this basic model as well.

9. Public Policy—The granting of this
waiver will serve to further the nation's
energy conservation policy by encouraging
manufacturers to develop new and
innovative control systems to provide more
energy-efficient appliances which, in the long
run, will serve to reduce the energy
consumplion of products.

10. Other Manufacturers—White
Consolidated Industries has filed an
Application for Temporary Exception and a
Petition for Waiver on November 1, 1985, for
the Frigidaire Model FPCI18TDWQ which
incorporates a non-timed initiated defrost
system.
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If additional information is required, please
contact Andrew Takacs {616/926-3219) or
Nancy Clifton (616/926-5480).

Respectiully,

A.J. Tukacs.

April 8, 1986,

Mr. Michae! J. McCabe.

Branch Chief, Testing ond Evaluation,
Conservation and Renewable Energy.
U.S. Department of Energy, 1000
Independence Avenue. NW., Room GF-
217, Washington, DC 20585

Genllemen:

1. Petition for Waiver—In accordance with
10 CFR 430.27, this is a Petition for Waiver
from the test procedure specified in 10 CFR
Part 430, Subpart B, Appendix A1, adopted
Augus! 10, 1982. Concurrently with the filing
of this Petition for Waiver, Whirlpool

Corporation is filing an Application for

Temporary Exception with the Office of
Hearings and Appeals of the Department of
Energy. A copy of the Application for
Temporary Exception is attached hereto.
Whirlpoo!l Corporation has developed and
markéted a refrigerator-freezer basic model
with adaptive defrost controls, that was the
subject of Waiver Order No. RF-001.
Whirlpool has developed and is planning to
market an additional refrigerator-freezer
basic model with the same adaptive defrost
controls as that referenced in Order No. RF-
001, but which is nevertheless a different
basic model because it has a differing
physical or lunctional characleristic which
uffects energy consumption. Whirlpool filed a
Petition for Waiver for tha! model on March
12, 1988. }

Whirlpool has developed and is planning to
market a new refrigerator-freezer with a
slightly revised adaptive defrost control.
Without a waiver. that refrigerator-freezer
must be tested under the provisions of 10 CFR
Part 430, Subpart B. Appendix Al. 10 CFR
430.22 prohibils a manufacturer from making
any representation regarding energy
consumplion of a refrigerator-freezer that is
not based on results of tests under Appendix
Al Further, 16 CFR 305.4 prohibits the
manufacturer from selling or offering for sale
a refrigerator-freezer that does not bear an
Energyguide label specifying the estimated
annual operating cost for that product based
upon tests conducted in accordance with
Appendix Al. In as much as Whirlpool may
not make an energy representation regarding
refrigerator-freezers unless such
representation is based upon the results of
tests conducted in accordance with Appendix
A1l and Appendix A1l tests will not
accurately represent the energy consumption
of this refrigerator-freezer with electronic
defrost controls, we submit this petition.

2. General Description of Petitioner’s
Business—Whirlpool Corporation is a
manufacturer of home appliances including
refrigerator-freezers.

3. Electronic Adaptive Defrost Control
Design Principles—The electronic adaptive
defrost control employs a microcomputer
utilizing an algorithm that iniliates defrost
cycies on a non-timed basis depending on
compressor run time. refrigerator and freezer
door openings, and the length of the
preceding defrost period. The actual interval
between defrost cycles with this control

could be from six {6) hours to approximately
six (6) days (the basic model addressed by
Order No. RF-001 has an actual interval
between defrost cycles from six hours to 12
days). This change is expected lo have a
minor effect on energy savings. The
electronic adaptive defrost control is not a
demand defrost system that initiates a
defrost cycle based upon actual frost on the
evaporator.

4. DOE Test Does Not Adeguotely
Determine the Period between Defrost
Cycles—There is no provision in the final
refrigerator-freezer test procedure, 10 CFR,
Part 439, Subpart B, Appendix A1, to
determine the interval between defrost cycles
for a refrigerator-freezer with an adaptive
defrost control which is based upon
compressor run time, refrigerator and freezer
compartment door openings and the length of
time of the previous defrost cycle which
would be comparable to normal usage
patterns. Under the test room conditions
specified in the test-procedure, intervals
between defrost cycles with the Whirlpool
adaptive defrost system will be considerably
longer than would be expected to be
encountered in normal usage, because of low
humidity and lack of refrigerator and freezer
compartment door openings. Thus, test times
will increase significantly and results will
likely underestimate the actual energy
consumption of adaptive defrost products in
normal usage patterns and be misleading to
CONSumers.

5. DOE Test is Unduly Burdensome—Iin 10
CFR Part 430, Subpart B, Appendix A1, a
refrigerator-freezer test period is defined as
the time span from one point during the
defrast period to the corresponding point in
the next defrost period. For a conventional
automatic defrost refrigerator-freezer, total
test time required for the stabilization and
test period is typically on the order of three
days or less. An automatic defrost
refrigerator-freezer with an anti-sweat heater
switch requires four tests to determine the
total per cycle energy consumption for that
unit. In order to achieve a 95% confidence
level for a given model, a minimum of three
products maust be tested. Therefore to rate a
given model having an anti-sweat heater
switch at a 95% confidence level takes thrity-
six test days. However, in the case of
adaptive defrost refrigerator-freezers, the
total test time required for the stabilization
and testing appears 1o be nine days. Since
this product incorporates an anti-sweat
heater switch, four tests are also required.
With a minimum of three units required to
establish a 95% confidence level,
approximately 108 test days are required to
test an adaptive defrost control utilizing the
standard test procedure. Thus the testing
burden has increased by three times in order
to conduc! required testing for these
products. Furthermore, it is likely that the
potential extremely long test duration might
be impossible to accomplish due to the
difficulty in controlling conditions in the test

room within the tolerances required by the

test procedure over long time periods.

6. DOE Test Moy Mislead the Public and
Be Unfair to Petitioner—Whirlpool believes
that testing refrigerator-freezers having the
electronic adaptive defrost control system

under the test room conditions specified in
the test procedure will result in intervals
between defrost cycles that will be
considerably longer than would be expected
to be encountered in normal usage because of
low humidity conditions normally
encountered within the product during the
test and lack of refrigezalor and freezer
compartment door openings. If Whirlpool
Corporation were required to conduct tests in
accordance with Appendix Al on
refrigerator-freezers having the electronic
adaptive defrost control, the results will
likely underestimate the actual eneigy
consumption of such products in normal
usage patterns for the reasons cited above.
This result would be unfair to both
consumers and to Whirlpool. The consumer.
when comparing operating costs, might be
mislead into purchasing an adaptive defrost
control product based on the incorrect
labeling information. Whirlpool. on the other
hand, would be placed in the position of
providing cost of aperation information for
the Energyguide label, in accordance with the
test procedure, which it believes is
inaccurate. Thus, if Whirlpool Corporation
were to attempt to conduct tests on
refrigerator-freezers with electronic adaptive
defrost controls in accordance with Appendix
A1, the results would likely be misleading to
consumers as well as unduly burdensome to
Whirlpool Corporation. Failure to grant this
petition will discourage future development if
innovative control systems for not only
refrigerator-freezers but other products as
well since Whirlpool Corporation will realize
that, unless the product is capable of being
tested under the existing test procedures, it
may well be actually or practically precluded
from testing the product in order to comply
with mandatory labeling or a minimum
standard requirement,

7. Proposed Alternate Test Method—An
alternate test method was prescribed in the
Whirlpoeol case [Case No. RF-001) at 50 FR
34189 (August 23, 1985). y

The equation used is based upon & method
of energy testing developed for timer-
controlled defrost systems, but modified by
incorporating a factor representing frequency
of defrost for the control system being tested.
The factor of .33 was specified by the
Department of Energy using field test data for
approximately 20 units located in southern
Florida, Indiana and Michigan over a period
of nine months, Ideaily, the appropriate
factor to represent defrost frequency should
come from a laboratory test designed to
simulate “average" field usage. Until a test
method is designed to determine the length of
time between defrost cycles, field test data
should be used to determine frequency of
defrost. Since a new adaptive defrost contro!
system is being applied, Whirlpool is
planning to initiate another field test program
to determine the time between defrosts. The
sample will consist of approximately 25
products with approximately one-third in
each of three locations, southern Florida,
southern Indiana and Michigan. Whirlpool
would be receptive to the use of an estimated
factor representing the frequency of defrost
until tests are completed.
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8. Public Pelicy—The granting of this
waiver will serve {o further the nation's
energy conservation policy by encouraging
manufacturers to develop new and
innovative control systems to provide more
energy-efficient appliances which, in the long
run, will serve to reduce the energy
consumption of products,

9. Other Manufacturers—White
Consolidated Industries has filed an
Application for Temporary Exception and a
Petition for Waiver on November 1, 1985, for
the Frigidaire Model FPCI18TDWO which
incorporales a non-timed initiated defrost
system.

If additional information is required, please
contact Andrew Takacs (616/9268-3219) or
Nancy Clifton (616/926-5290).

Respectfully,

A]. Takacs.
[FR Doc. 86-11404 Filed 5-20-86; 8:45 am|
BILLING CODE 6450-01-M

[Case No. WH-003] S

Energy Conservation Program for
Consumer Products; Notice of
Modification of a Decision and Order
Granting Waiver From Water Heater
Test Procedures to Ford Products
Corp.

AGENCY: Department of Energy.

ACTION: Modification of a decision and
order.

SUMMARY: The Decision and Order
[Case No. WH-003] granting Ford
Products Corporation a waiver for its
Models CF and FG oil-fired water
heaters from the existing DOE water
heater test procedures is hereby
modified.

FOR FURTHER INFORMATION CONTACT:

Michael J. McCabe, U.S. Department of
Energy, Office of Conservation and
Renewable Energy, Mail Station CE-
132, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585, [202) 252-9127

Fugene Margolis, Esq., U.S. Department
of Energy, Office of General Counsel,
Mail Station GC-12, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585, (202)
252-9513.

SUPPLEMENTARY INFORMATION:

In accordance with subparagraph (iii)
of Ford's Decision and Order (50 FR
50678), notice is hereby given of the
issuance of modification to the Decision
and Order set out below. In the Decision
and Order, Ford Products Corporation
has been granted a waiver for its
Models CF and FG oil-fired water .
h({aters, permitting the company to use a

simulated use” test method in lieu of
the “cold-start recovery” test method in
the existing test procedure. Today's

notice makes some technical corrections
to the Ford Decision and Order.

Issued in Washington, DC, April 25, 1986.
Donna R. Fitzpatrick,

Assistant Secretary, Conservation and
Renewable Energy.

In the Matter of Ford Products Corporation;
Case No. WH-003.

The Energy Conservation Program for
Consumer Products was established pursuant
to the Energy Policy and Conservation Act,
Pub. L, 94-163, 89 Stat. 817, as amended by
the National Energy Conservation Policy Act,
Pub. L, 95-619, 92 Stat. 3266, which requires
the Department of Energy ([DOE) to prescribe
standardized test procedures to measure the
energy consumption of certain consumer
products, including water heaters. The intent
of the test procedures is to provide a
comparable measure of energy consumption
that will assist consumers in making
purchase decisions. These test procedures
appear at 10 CFR Part 430, Subpart B.

Section 430,27 allows the Department of
Energy to waive temporarily test procedures
for a particular basic model when a petitioner
shows that the basic model contains one or
more design characteristics which prevent
testing of the basic model according to the
prescribed test procedures or when the
prescribed test procedures may evaluate the
basic model in a manner so unrepresentative
of its true energy consumption characteristics
as to provide materially inadquate
comparative data. 45 FR 64108 (September 26,
1980).

Ford Products Corporation (Ford), filed a
"Petition for Waiver” in accordance with
430.27 or 10 CFR Part 430. The Ford pelition
asked to rate its oil-fired water heaters in the
same manner that was allowed to a previous
petitioner, Bock Water Heaters, Ine. Ford
stated that its CF and FG Model series oil-
fired water heaters have high thermal mass
which leads to unrepresentative values of
recovery efficiency. Ford sought relief from
the DOE “cold-start” recovery efficiency test
methodology. DOE published in the Federal
Register the Ford petition and solicited
comments, data, and information respecting
the petition. 50 FR 32615 (August 13, 1985). No
comments were received. DOE consulted
with the Federal Trade Commission on
August 20, 1985, concerning the Ford petition.

In the Bock Decision and Order, DOE
allowed Bock to determine the recovery
efficiency of its oil-fired water heaters by use
of a “simulated use” test method (50 FR
47106, November 14, 1985). Accordingly, in
the interes! of consistency. and since DOE
determined that the existing test mathod is
inappropriate with regard to high tharmal
mass water heaters, Ford was allowed the
use of the “simulated use’” tes! method for its
oil-fired models. The Ford Decision and
Order was issued November 23, 1985. 50 FR
50678 (December 11, 1985).

Assertions and Determinations

Ford has objected to the allowed test
method. Ford asserted in its letter of January
13, 1986, that the starting temperature and
consecutive draw schedule of the allowed
test method are inappropriate for oil-fired
water heaters, and inaccurate estimates of

recovery efficiency of up 1o 10 percentage
points are possible. Further, Ford stated that
this inappropriateness exists because the
allowed test method was developed for hea!
pump water heaters. Ford suggested that it be
allowed ihe use of the existing test procedure
modified by a “warm™ start method, i.e.,
where the start of the recovery efficiency test
occurs when thermal equilibrium is reached.

By letter dated February 14, 1988, Bock
responded to Ford. Bock believed the
“simulated use” methed, as granted to it, is
acceptable when testing oil water heaters
Further, Bock does not agree with the
magnitude of the possible inaccuracies stated
in the Ford letter. Finally, Bock states that the
“warm" start test method is far more complex
than the "simulated use" method and does
not show results which would be usable by
the consumer as a comparison of operating
characteristics.

DOE has asked the National Bureau of
Standards (NBS) to investigate the Ford
claims by testing a oil-fired water heater
using the “simulated use” test method
granted to Bock and Ford. The results of this
investigation indicate that the method
described in the Decision and Order is
somewhat inappropriate regarding starting
temperature for oil-fired water heaters,
However, rather than prescribe a completely
different test method, as Ford suggests, DOE
believes the better remedy is to modify the
Decision and Order by making some
technical corrections. Specifically, the
original Decision and Order requiring a
“simulated use" test to begin immediately
after cutout of the burner is replaced with a
“simulated use” test to begin after the mean
tank temperature reaches thermal
equilibrium. Regarding the matter of the
accentuated jacket losses caused by the three
consecutive draw format, NBS determined,
by testing, that the variability due to different
draw format is well below the expected
variability of the test data..Accordingly,
today’s notice does not modify the Ford
Decision and Order regarding draw format.

It is therefore ordered that:

(1) The November 22, 1985, Decision and
Order granting a waiver from water heater
test procedures to Ford Products Corporation
(50 FR 50678, December 11, 1985) is modified
by revising subparagraph (i) as follows:

(i) Section 3.3.1 of Appeandix E of 10 CFR
Part 430, is waived for Ford Products
Corporation, and the company is permitted to
use the following provision,

Recovery Efficiency for Oil Water Heaters by
the Simulated Use Methods

{i) I'he simulated use test involves
withdrawing water from the hot water outlet
of the water heater in three separate
consecutive water draws, 21.4 gallons +0.5
gallon of water shall be withdrawn from the
water heater. The third water draw shall be
of a sufficient volume to bring the total
volume of water withdrawn from the water
heater by means of these three water draws
to 64.3 gallons +0.5 gallon. Water shall be
withdrawn at a rate of 3.0 £0.25 gallons per
minute for each of the three water draws. All
water volume measurements shall be made
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using the water flow meter specified in
section 2 of Appendix E of 10 CFR Part 430.

Begin the simulated use test at the time a
thermal equilibrium is achieved at the
maximum mean tank temperature (in 4
places) by recording the mean tank
temperature (T,,). in degrees F, recording the
time, recording the water meter reading,
commencing measurement of electrical and
fossil fuel energy consumption by the water
heater and starting the first water draw.
During this draw and during all subsequent
draws measure the temperature of the inlet
and outlet water every minute commencing
one minute after the stant of the draw until
the draw is complete. Immediately upon the
conclusion of the first water draw record the
water meter reading. Determine the first draw
average inlet and outlet water temperatures
(Tym and Ty, respectively) by averaging the
measured temperatures during the first draw,
Al the time a thermal equilibrium is achieved
at the maximum mean tank temperature after
the cutout following the recovery of the first
water draw begin the second water draw.
Immediately upon the conclusion of the
second water draw record the water meter
reading. Determine the secend draw average
inlet and outlet water temperatures (Type and
Tryz respectively) by averaging the measured
temperatures during the second draw. At the
time a thermal equilibrium is achieved at the
maximum mean tank temperature after the
cutout following the recovery of the second
waler draw begin the third water draw.
Immediately upon the conclusion of the third
draw record the water meter reading and
determine the third draw average inlet and
outlet water temperatures Ty and Trps
respeclively) by averaging the measured
temperatures during the third draw, At the
time a thermal equilibrium is achieved at the
maximum mean tank temperature after the
cutout following the recovery of third draw,
record the total amount of energy consumed
by the water heater since the start of the test
(Zg), in Btu's (where 3.412 Btu equals 1
kilowatt-hours),

Determine the mean of the three outlet
water temperature averages (Tryp) and the
mean of the three inlet waler temperature
averages (Typ). in degrees F. Determine the
total amount of water withdrawn from the
walter heater over all three water draws
[Viwp). in gallons, from the appropriate
recorded water meter readings.

(2) This modification of waiver is based
upon the presumed validity of statements,
allegations, and documentary materials
submitted by applicant, This modification of
waiver may be revoked or modified at any
time upon a determination that the factual
basis underlying the application is incorrect.

Issued in Washington, DC, April 25. 1986.
Donna R. Fitzpatrick,

Assistant Secretary. Conservation and
Renewable Energy.

|FR Doc. 86-11403 Filed 5-20-86; 8:45 am|]
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-36120; FRL-3017-9]

Addenda on Data Reporting to
Pesticide Assessment Guidelines

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Request for Comments.

suMMARY: EPA is making available, for
public comment, proposed addenda to
the following studies in the Pesticide
Assessment Cuidelines: Freshwater and
marine invertebrate and vertebrate
toxicity, chronic toxicity{dog), terrestrial
field dissipation and plant metabolism.
The addenda would supersede
paragraphs in the Guidelines on data
reporting and would provide a format
for the preparation of study reports by
those submitting data to EPA. This
would increase the efficiency of
pesticide registration and other
regulatory activities. Copies of the
proposed addenda are available at the
address listed below for the Information
Services Section.

DATE: Comments, identified by the
document control number OPP-36120,
must be received on or before July 21,
1586.

ADDRESS: Submit three copies of written
comments, identified with the document

control number "OPP-36120," by mail to:

Information Services Section, Program
Management and Support Division
(TS-757C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460.

In person, deliver comments to: Rm. 236,
CM #2, 1921 Jefferson Davis Highway,
Arlington, Va.

Information submiited in any
comment concerning this notice may be
claimed confidential by marking any
part or all of that information as
*Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR Part 2. A
copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice to the submitter. All
written comments will be available for
public inspection in Rm. 236 at the
address given above, from 8 a.m. to 4
p.m., Monday through Friday, excluding
legal holidays.

Copies of the draft guidelines are also
available at this address.

FOR FURTHER INFORMATION CONTACT:

Elizabeth M.K. Leovey, Hazard
Evaluation Division (TS-769C), Office
of Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

Office location and telephone number:
Rm. 807, Crystal Mall #2, 1921
Jefferson Davis Highway., Arlington,
VA, (703-557-0576).

SUPPLEMENTARY INFORMATION: The

Pesticide Assessment Guidelines

describe protocols for performing tests

to support the registration of pesticides
under the Federal Food, Drug, and

Cosmetic Act and the Federal

Insecticide, Fungicide, and Rodenticide

Act. A description of the organization of

these Guidelines and their relationship

to data requirements, along with the
necessary information for ordering them
from the National Technical Information

Service, appears in 40 CFR 158.115,

published in the Federal Register of

October 24, 1984 (49 FR 42856). The Data

Reporting addenda will clarify sections

in the Guidelines on data reporting and

provide a format to guide pesticide
registrants in report preparation
resulting in consist reports, This will
reduce the time spent by the Agency in
reorganizing data, retrieving
information, and resolving
misunderstandings.

This is the second set of Data
Reporting addenda which has been
available for public comment. Public
comment on the initial set of eight Data
Reporting Guidelines was requested in
the Federal Register of July 31, 1985 (50
FR 31010) and these comments are being
reviewed. The specific subdivisions and
series now béing considered are:
Subdivision E, Series 72-1 ta 72-5
(Acute Toxicity of Freshwater Fish,
Acute Toxicity Test for Freshwater
Acquatic Invertebrates, Acute Toxicity
Test for Estuarine and Marine
Organisms, Acute Toxicity Test for
Shrimp, Oyster Embryo Test, Shell
Deposition Study for Oyster, Fish Early
Life-Stage, Aquatic Invertebrate Life-
Cycle, and Life-Cycle Test for Fish):
Subdivision F, Series 83-1 [Chronic
{Subchronic) Dog): Subdivision N, Series
164-1 (Terrestrial Field Dissipation
Studies); and Subdivision O, Series 171
4 (a) (1) and (2) (Nature of the Residue:
Plants).

Drafts have been sent to a number of
organizations for preliminary comment
and revisions were made in response (0
these comments, A list of the
organizations, a copy of the comments
and the Agency's response are availabl
from the Information Services Section at
the address given above. Comments on
this set of reporting formats will be
considered by the Agency in preparing 3
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final version which will be published by
the National Technical Information
Service.

Dated: April 28, 1966.
john W. Melone,

Director, Hazard Eveluation Division, Office
of Pesticide Programs.

{FR Doc, 86-11072 Filed 5-20-86: 8:45 am]
BILLING CODE 8560-50-M

|OPTS-59764; FRL-3014-1]

Certain Chemicals Premanufacture
Notices

Correction

In FR Doc. 86-10443 beginning on page
17235 in the issue of Friday, May 9, 1986,
make the following correction:

On page 17236, in the first column, in
the tenth line, the premanufacture notice
number for Dynamit Nobels Chemical,
Inc. was omitted and should read "Y 86-
129",

BILLING CODE 1505-01-M

|FRL-3019-3]

An Open Meeting of the New Source
Performance Standards for Residential
Wood Combustion Units Negotiated
Rulemaking Advisory Committee

As required by section 9{a)(2) of the
Federal Advisory Committee Act (Pub.
-463), EPA is giving notice of an
open meeling of the Advisory
Committee on New Source Performance
Standards for Residential Wood
Combustion Uniis.

The meeting is scheduled on June 11
and 12, 1886, and will be held at the
National Institute for Dispute
Resolution, 1901 L Street, NW., Suite
600, Washington, DC 20036. Each day
the meeting will begin at 9:00 a.m. and
will run antil completion.

The purpose of the June meeting is to
work on substantive issues, including:

(1) Catalyst replacement {what policies
should be applied), [2) selecting the best
developed technology, and (3) deciding
n the level of the standard (inciuding
whether there should be separate
standards for calalytic and non-catalytic
Stoves). Al this meeting, we anticipate
the group will eontinue working on the
draft language of the proposed rule,
ibly revisiting some of the issues
Om prior meetings. :
If interested in attending, or in
receiving more information, please
tontact Kathy Tyson at (202) 382-5352.

Dated: May 14, 1986.
Milton Russell,

Assistant Administrator for Policy. Planning
and Evaluation.

[FR Doc. 86-11518 Filed 5-20-86; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Agency Information Collection
Submitted to the Office of
Management and Budget for
Clearance

The Federal Emergency Management
Agency {FEMA) has submitted to the
Office of Management and Budgetl the
following information collection
package for clearance in accordance
with the Paperwork Reduction Act (44
U.S.C. Chapter 35).

Type: Extension of 3067-0125

Title: Reguest for Loan Information

Abstract: Used to obtain information
required to determine fair and
equitable sales price of a mobile home
unil to a disaster victim. The ability to
borrow money commercially is an
important factor in determining the
fina! sales price

Type of Respondents: Individual or
households, small businesses or
organizations

Number of Respondents: 500

Burden Hours: 83.

Copies of the above information
collection request and supporting
documentation can be obtained by
calling or writing the FEMA Clearance
Officer, Linda Shiley, (202) 464-2624, 500
C. Street SW., Washington, DC 20472.

Comments should be directed to Mike

Weinstein, Desk Officer for FEMA,

Office of Information and Regulatory

Affairs, OMB, Rm. 3235, New Executive

Office Building, Washington, DC 20503.
Dated: May 14, 1966.

Walter A, 