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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
uU.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

8 CFR Part 82
[Docket No. 91-132]

Exotic Newcastle Disease

agency: Animal and Plant Health
Inspection Service, USDA.
action: Affirmation of final rule.

SUMMARY: We are affirming without
change a rule that amended the
regulations concerning exotic Newcastle
disease to specify our policy and
procedures in cooperative programs
concerning eradication of the disease
from populations of birds and poultry.
The rule affirmed by this action was
necessary to clarify the procedures used
for the control and eradication of exotic
Newcastle disease.

effective DATE: January 23,1992.

FOR FURTHER INFORMATION CONTACT:

Dr. Maurice A. Mixson, Chief Staff
Veterinarian, Emergency Programs Staff,
VS, APHIS, USDA, room 810, Federal
Building, 6505 Belcrest Road,

Hyattsville, MD 20872, 301-436-8073.
SUPPLEMENTARY INFORMATION:

Background

In a rule published in the Federal
Register on October 9,1980 (45 FR
67052-67055) and made effective on that
date, we amended the regulations
regarding exotic Newcastle disease in
order to clarify procedures for the
protection of poultry and bird industries
against the disease with minimal
disruption to owners, producers, dealers,
and other aviculturists.

We solicited comments for a 60-day
period, ending December 8,1980. The
comment period was then extended for
30 days until January 7,1981 (45 FR
80813). We received a total of 15
comments, representing bird and poultry

industry associations, a State
department of agriculture, a humane
society, and members of the general
public.

One commenter supported the rule as
written. The remainder of the
commenters either recommended
changes to the rule, or addressed issues
outside the scope of the rule. The
comments that requested changes to the
rule or made other recommendations are
discussed below.

Four commenters requested that we
not take final action on the rule without
first holding a public conference to
discuss exotic Newcastle disease. We
are making no changes based on these
comments. We do not believe a public
conference would elicit any information
not already available. Meetings have
been conducted in the past regarding
APHIS’Spolicies on exotic Newcastle
disease, and our rule includes a number
of provisions that are consistent with
industry recommendations. However,
we are fully willing to attend any
national industry-sponsored meetings
for further discussions of policies
regarding exotic Newcastle disease.

Two commenters stated that
velogenic Newcastle disease should not
be classified as exotic. In our rule, we
characterized as exotic only that
velogenic Newcastle disease that is
viscerotropic. Velogenic viscerotropic
Newcastle disease is not endemic to the
United States and is therefore rightfully
classified as exotic.

In our rule, we included provisions for
special consideration of endangered
species of birds. Two commenters
recommended that special consideration
also be given to protecting genetic stock.
Although we are making no changes
based on these comments, we are in the
process of carefully evaluating the issue
of genetic stock and will take whatever
action is appropriate.

One respondent stated that pigeons
should be considered the primary source
of exotic Newcastle disease. We are not
aware of any studies that support this
conclusion. During the 1971-1973 major
outbreak of exotic Newcastle disease in
California, a total of 9,446 free-flying
wild birds, including pigeons, were
collected and tested. It was concluded
from this testing that free-flying wild
birds were not a factor in the spread of
exotic Newcastle disease.

A number of commenters addressed
issued outside the scope of our rule,
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including the advisability of a total ban
on the importation of birds, the
feasibility of requiring the vaccination of
birds prior to their importation, and
elimination of indemnity payments for
birds affected with exotic Newcastle
disease. We are making no changes
based on these comments.

The rationale we set forth for the
changes made in our October 9,1980,
document was based on the exotic
Newcastle disease risk at that time.
That risk continues to exist today. We
are therefore affirming the provisions of
our October 9,1980, rule without change.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States based
enterprises to compete with foreign
based enterprises in domestic or export
markets.

The regulatory amendments being
affirmed in this final rule have been in
effect for a number of years and require
no changes to current industry practice.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no new information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et

seq.).
Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)



66558 Federal Register / Vol. 56,

List of Subjects in 9 CFR Part 82

Animal diseases, Chlamydiosis,
Exotic Newcastle disease, Ornithosis,
Poultry and poultry products,
Psittacosis, Salmonella, Quarantine,
Transportation.

PART 82—EXOTIC NEWCASTLE
DISEASE IN ALL BIRDS AND
POULTRY; PSITTACOSIS AND
ORNITHOSIS IN POULTRY; POULTRY
DISEASE CAUSED BY SALMONELLA
ENTERITIDIS

Accordingly, we are affirming, without
change, the final rule amending 9 CFR
Part 82 that was published at 45 FR
67052-67055 on October 9,1980.

Authority: 21 U.S.C. 111-113,115,117,120,
123-126,134a, 134b, 134f; 7 CFR 2.17, 2.51, and
371.2(d).

Done in Washington, DC, this 19th day of
December 1991.

Robert Melland,

Administrator, Animaland PlantHealth
Inspection Service,

(FR Doc. 91-30669 Filed 12-23-91; 8:45 am)
BILLING CODE 3410-34-M

9 CFR Part 113
[Docket No. 91-158]

Viruses, Serums, Toxins, and
Analogous Products; Revision of
Standard Requirements; Technical
Amendment

agency: Animal and Plant Health
Inspection Service, USDA.

action: Technical amendment.

summary: We are making a technical
amendment to the Standard
Requirement for Erysipelothrix
Rhusiopathiae Bacterin in the
regulations that set forth standard
requirements for the evaluation of
veterinary biological products. This
amendment removes an outdated
reference to a swine potency test and
removes a reserved paragraph in

§ 113.119. This document corrects
material published in a final rule in the
Federal Register on June 6,1985, and in
a correction to a final rule published in
the Federal Register on July 1,1986.

EFFECTIVE date: December 24,1991.

FOR FURTHER INFORMATION CONTACT:
Dr. David A. Espeseth, Deputy Director,
Veterinary Biologies, BBEP, APHIS,
USDA, room 838, Federal Building, 6505
Belcrest Road, Hy&ttsville, MD 20782,
(301) 436-8245.

No. 247 |/ Tuesday, December 24, 1991 / Rules and Regulations

SUPPLEMENTARY INFORMATION:
Background

The regulations at 9 CFR part 113 set
forth the standard requirements to be
used by licensed establishments in the
evaluation of veterinary biological
products. A final rule published in the
Federal Register on June 6,1985 (50 FR
23791, Docket No. 84-127), revised the
standard requirements for eight
veterinary biological products, including
Erysipelothrix Rhusiopathiae Bacterin.
Our intention in that final rule was to
replace one mouse potency test with an
improved mouse potency test, and to
remove the swine potency test. (See
Supplementary Information,
Background, 50 FR 23792, column 2, first
paragraph.) We intended to add the
improved mouse test to 9 CFR 113.104(c),
remove the alternate mouse test from
paragraph (d), and delete the swine
potency test from paragraph (e).
However, neither the mouse test in
paragraph (d) nor the swine test in
paragraph (e) were actually removed in
the rule portion of that document.

A correction was published in the
Federal Register on July 1,1986 (51 FR
23731, Docket No. 86-054), removing the
mouse test from paragraph (d), but
reserving the paragraph for later use. It
did not remove the swine test from
paragraph (e).

No changes were made in these
paragraphs in the regulations when a
final rule was published in the Federal
Register on August 31,1990 (55 FR 3556),
redesignating § 113.104 as § 113.119.

Therefore, we are correcting § 113.119
to remove paragraphs (d) and (e).

List of Subjects in 9 CFR Part 113
Animal biologies.

Accordingly, 9 CFR part 113 is
amended as follows:

PART 113—STANDARD
REQUIREMENTS

1. The authority citation for part 113 is
revised to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.17,
2.51, and 371.2(d).

§113.119 [Amended]

2. In § 113.119, paragraphs (d) and (e)
are removed.

Done in Washington, DC, this 19th day of
December 1991.
Robert Melland,

Administrator, AnimalandPlant Health
Inspection Service.

(FR Doc. 91-30666 Filed 12-23-91; &45 am]
BILUNG CODE 3410-34-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration
15 CFR Part 799

[Docket No. 910813-1313]

Commerce Control List; Listing of
Entries In Numerical Order

agency: Bureau of Export
Administration, Commerce.

action: Interim rule.

SUMMARY: On August 29,1991, the
Bureau of Export Administration (BXA)
published an interim rule in the Federal
Register (56 FR 42824) that established
the Commerce Control List (CCL),
Supplement No. 1 to § 799.1 of the
Export Administration Regulations
(EAR). The August 29,1991, interim rule
implemented a totally revised
International Industrial List that had
been developed by the Coordinating
Committee for Multilateral Export
Controls (COCOM). Because the revised
Industrial List used a completely new
method of categorizing items, BXA
developed a new numbering system for
both the Industrial List items and those
items controlled for foreign policy,
nuclear, or other reasons.

In order to assist exporters in locating
the appropriate Export Control
Classification Number (ECCN), BXA
generally placed ECCNs that controlled
items for missile technology or nuclear
reasons immediately following related
Industrial List items in the CCL. For
example, ECCN 1A22B (a missile
technology entry) was placed
immediately following ECCN 1A02A (an
Industrial List entry) because both
entries controlled composite structures
and laminates. While this approach
enabled ECCNs that contained related
items to be grouped together, it also had
a negative effect. Many non-industrial
List items were listed out of numerical
order. In the example cited above, for
instance, ECCN 1A02A (the Industrial
List entry) was followed by ECCN
1A22B (the missile technology entry),
which was followed by ECCN 1A03A
(another Industrial list entry).

In order to avoid confusion in locating
entries on the CCL, this interim rule
places in numerical order all of the non-
industrial List entries that were formerly
out of sequence. The Export Control
Classification Numbers assigned to
these non-industrial List entries have
not been changed. This rearrangement
of entries will not make locating related
ECCNSs more difficult because each
Industrial List entry that was formerly
followed by a related, but out of
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sequence, non-industrial List entry will
now be followed by a note that will
identify related non-industrial List
entries that are controlled for missile
technology or nuclear reasons.

EFFECTIVE DATE; December 24,1991.

FOR FURTHER INFORMATION CONTACT*.
Willard Fisher, Office of Technology
and Policy Analysis, Bureau of Export
Administration, Telephone: (202) 377-
3856.

SUPPLEMENTARY INFORMATION:
Rulemaking Requirements

1. This rule is consistent with
Executive Orders 12291 and 12661.

2. This rule involves collections of
information subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.). These collections have been
approved by the Office of Management
and Budget under control numbers 0694-
0005 and 0694-0010.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553) or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603(a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

5. The provisions of the
Administrative Procedure Act, 5 U.S.C.
553, requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, or inapplicable because this
regulation involves a foreign and
military affairs function of the United
States. No other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be given
for this rule.

Therefore, this regulation is issued in
interim form. Although there is no
formal comment period, public
comments on this regulation are
welcome on a continuing basis.
Comments should be submitted to
Willard Fisher, Office of Technology
and Policy Analysis, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects in 15 CFR Part 799

Exports, Reporting and recordkeeping
requirements.
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Accordingly, part 799 of the Export
Administration Regulations (15 CFR
parts 730-799) is amended as follows:

1. The authority citation for 15 CFR
part 799 is revised to read as follows:

Authority. Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.), as amended; E.O.
12532 of September 9,1985 (50 FR 36861,
September 10,1985) as affected by notice of
September 4,1986 (51 FR 31925, September 8,
1986); Pub. L. 69-440 of October 2,1986 (22
U.S.C. 5001 et seq.); and E .0.12571 of
October 27,1986 (51 FR 39505, October 29,
1986); Pub. L. 95-223, 91 Stal 1626 (50 U.S.C.
1701 et seq.f, Pub. L 95-242 of March 10,197a
92 Stat. 141 (42 U.S.C. 2139a); E .0.12730 of
September 30,1990 (55 FR 40373, October 2,
1990); Notice of November 14,1991 (56 FR
58171).

PART 799—[AMENDED]

§799.1 [Amended]

2. Section 799.1(b)(1) is amended:

a. By revising the phrase “from 1 to 0”
in the introductory text to read “from 1
to 10”; and

b. By revising the item “0—
Miscellaneous” at the end of the list to
read “10—Miscellaneous”.

SupplementNo. 1to §799.1 [Amended}

3. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 1
(Materials), a Related ECCNSs note is
added immediately following ECCN
1A02A, as follows:

Related ECCNs: See 1A22B for MT controls
on “composite” structures or laminates, not
controlled by 1A02A, that are usable in
“missile” systems.

4. In Supplement No. 1 to § 799.1 (the
Commerce Control List), the ECCNs
listed below are transferred to the
correct numerical order within each of
the following categories:

Category 1—M aterials

A. Equipment, Assemblies and
Components
ECCNs: 1A22B, 1A44B, 1A45B, and
1A46B
B. Test, Inspection and Production
Equipment
ECCNSs: 1B21B and 1B28B
C. Materials
ECCNSs: 1C21B, 1C22B, 1C27B, and
1C50E

Category 2—M aterials Processing
B. Test, Inspection and Production
Equipment
ECCNs: 2B41E, 2B24B, and 2B46B

Category 3—Electronics Design,
Development and Production

A. Equipment, Assemblies and
Components
ECCNSs: 3A41E, 3A42E, and 3A43B
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Category 4—Computers

A. Equipment, Assemblies and
Components
ECCN: 4A21B

Category 6—Sensors

A. Equipment, Assemblies and
Components
ECCNs: 6A22B, 8A42B, 6A43B, 6A28B,
6A29B, and 6A30B
D. Software
ECCNSs: 6D21B and 6D22B
E. Technology
ECCNSs: 6E21B and 6E22B

Category 7—Navigation and Avionics

A. Equipment, Assemblies and
Components
ECCNSs: 7A21B, 7A22B, 7A23B, 7A24B,
7A25B, and 7A26B
B. Test, Inspection and Production
Equipment
ECCN: 7B22B
E. Technology
ECCNSs: 7E21B and 7E22B

Category 9—Propulsion Systems and
Transportation Equipment

A. Equipment Assemblies and
Components
ECCNs: 9A21B and 9A22B
B. Test, Inspection and Production
Equipment
ECCNs: 9B21B, 9B23B, 9B24B, 9B25B,
9B26B, and 9B27B
E. Technology
ECCN: 9E21B

5. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 1
(Materials), a Related ECCNSs note is
added immediately following ECCN
1BO1A, as follows:

Related ECCNs: See 1B21B for MT controls
on equipment, not controlled by 1B01A, for
the production of fibers, prepregs, preforms or
composites.

6. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 1
(Materials), a Related ECCNs note is
added immediately following ECCN
1B18A, as follows:

Related ECCNs: See 1B28B for MT controls
on equipment for the production of
propellants not controlled by 1B18A.

7. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 1
(Materials), a Related ECCNSs note is
added immediately following ECCN
1CO01A, as follows:

Related ECCNSs: See 1C21B for MT controls
on other materials for reduced observables,
not controlled by 1CO01A, for applications

usable for missile systems and subsystems.

8. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 1
(Materials), a Related ECCNs note is
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added immediately following ECCN
1CO02A, as follows:

Related ECCNs: See 1C22B for MT controls
on tungsten, molybdenum, and alloys of these
metals, not controlled by 1C02A, in the form
of uniform spherical or atomized particles for
the fabrication of rocket motor components.

9. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 1
(Materials), a Related ECCNSs note is
added immediately following ECCN
1CO7A, as follows:

Related ECCNs: See 1C27B for MT controls
on ceramic or graphite materials, not
controlled by 1C07A, usable in missile
systems.

10. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 1
(Materials), a Related ECCNs note is
added immediately following ECCN
1C10A, as follows:

Related ECCNs: See 1C50E for NP/FP
controls on fibrous and filamentary materials
not controlled by 1C10A.

11. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 2
(Materials Processing), a Related ECCNs
note is added immediately following
ECCN 2B01A, as follows:

Related ECCNs: See 2B41E for NP controls on
“numerically controlled" machine tools not
controlled by 2B01A.

12. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 2
(Materials Processing), a Related ECCNs
note is added immediately following
ECCN 2B04A, as follows:

Related ECCNs: See 2B24B for MT/NP
controls on “isostatic presses” not controlled
by 2B04A.

13. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 2
(Materials Processing), a Related ECCNs
note is added immediately following
ECCN 2B06A, as follows:

Related ECCNs: See 2B46B for NP controls on
dimensional inspection systems not
controlled by 2B06A.

14. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 3
(Electronics Design, Development and
Production), a Related ECCNs note is
added immediately following ECCN
3A01A, as follows:

Related ECCNs: See 3A41E, 3A42E, and
3A43B for NP controls on capacitors,
superconducting solenoidal electromagnets,
and switching devices not controlled by
3A01A.

15. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 4
(Computers), a Related ECCNSs note is
added immediately following ECCN
4A01A, as follows:

Related ECCNs: See 4A21B for MT controls
on electronic computers and related

equipment, not controlled by 4A01A that are
designed or modified for airborne
applications.

16. In Supplement No. 1 § 799,1 (the
Commerce Control List), Category 6
(Sensors), a Regulated ECCNs note is
added immediately following ECCN
6A02A, as follows:

Related ECCNs: See 6A22B and 6A42B for
MT/NP controls on photosensitive
components and electron tubes not controlled
by 6A02A.

17. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 6
(Sensors), a Related ECCNSs note is
added immediately following ECCN
6A03A, as follows:

Related ECCNs: See 6A43B for NP controls
on cameras, components, and photographic
recording media not controlled by 6 A03A

18. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 6
(Sensors), a Related ECCNSs note is
added immediately following ECCN
6A08A, as follows:

Related ECCNs: See 6A28B, 6A29B, and
6A30B for MT controls on any of the
following items not controlled by 6A08A;
radar and laser radar systems, precision
tracking systems, and integrated electronic
systems for radar cross section measurement

19. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 6
(Sensors), a Related ECCNSs note is
added immediately following ECCN
6DO01A, as follows:

Related ECCNs: See 6D21B for MT controls
on “software" specially designed for the
“development" or “production” of equipment
controlled by 6A02.a.1, a.3, and a.4, 6A22,
6A07.b and ¢, 6A28, or 6A30.

20. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 6
(Sensors), a Related ECCNSs note is
added immediately following ECCN
6D02A, as follows:

Related ECCNSs: See 6D22B for MT controls
on “software” specially designed for the
“use" of equipment controlled by 6A02.a.1,
a.3, and a.4, 6A22, 6A07.b and c, 6A2B, or
6A30.

21. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 6
(Sensors), a Related ECCNs note is
added immediately following ECCN
6EOQ01A, as follows:

Related ECCNSs: See 6E21B for MT controls
on technology for the “development" of
equipment controlled by 6A22, 6A28, 6A29, or
6A30.

22. In Supplement No. 1 to Section
799.1 (the Commerce Control List),
Category 6 (Sensors), a Related ECCNs
note is added immediately following
ECCN 6E02A, as follows:

Federal Register / Vol. 56, No. 247 / Tuesday, December 24, 1991 / Rules and Regulations

Related ECCNs: See 6E22B for MT controls
on technology for the “production” of
equipment controlled by 6A22, 6A28, 6A29, or
6A30.

23.In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 6
(Sensors), a Related ECCNs note is
added immediately following ECCN
6EO03A, as follows:

Related ECCNSs: See 6E23B for MT controls
on technology for the “use" of euipment
controlled by 6A02.a.1, a.3, and a.4, 6A22,
6A07.b and c, 6A08, 6A28, 6A29, or 6A30.

24. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNSs note is added immediately
following ECCN 7A01A, as follows:
Related ECCNs: See 7A21B for MT controls
on accelerometers, not controlled by 7A01A,
that are designed for use in inertial
navigation systems or in guidance systems of
all types.

25. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNs note is added immediately
following ECCN 7A02A, as follows:

Related ECCNs: See 7A22B for MT controls
on gyros not controlled by 7A02A.

26. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNs note is added immediately
following ECCN 7A03A, as follows:

Related ECCNs: See 7A23B for MT controls
on inertial or other equipment, not controlled
by 7A03A, using accelerometers or gyros
described in 7A21B or 7A22B, and systems
incorporating such equipment.

27. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNs note is added immediately
following ECCN 7A04A, as follows:
Related ECCNs: See 7A24B for MT controls
on gyro-astro compasses not controlled by
TAO4A.

28. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNs note is added immediately
following ECCN 7AO05A, as follows:

Related ECCNs: See 7A25B for MT controls
on Global Positioning System (GPO), or other
satellite receivers, not controlled by 7A05A.

29. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNs note is added immediately
following ECCN 7A06A, as follows:

Related ECCNs: See 7A26B and 7A27B for
MT controls on any of the following
equipment that is not controlled by 7A06A:
airborne radar, airborne laser radar systems,
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and passive sensors for determining bearing
to specific electromagnetic sources.

30. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNs note is added immediately
following ECCN 7BG2A, as follows:

Related ECCNSs: See 7B22B for MT controls
on reflectometers and specially designed test,
calibration, and alignment equipment and
“production equipment”.

31. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNs note is added immediately
following ECCN 7EO01A, as follows:

Related ECCNs: See 7E21B for MT controls
on technology, not controlled under 7E01A,
for the “development”, “production”, or “use"
of equipment or “software” controlled under
Category 7 for MT reasons.

32. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 7
(Navigation and Avionics), a Related
ECCNs note is added immediately
following ECCN 7EO02A, as follows:

Related ECCNs: See 7E22B for MT controls
on design technology for the protection of
avionics and electrical subsystems against
electromagnetic pulse (EMP) and
electromagnetic interference (EMI) hazards
from external sources.

33. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 9
(Propulsion Systems and Transportation
Equipment), a Related ECCNSs note is
added immediately following ECCN
9A01A, as follows:

Related ECCNs: See 9A21B and 9A22B for
MT controls on gas turbine aero engines not
controlled by 9A01A, and for vehicles
designed or modified for transporting or .
handling missile systems.

34. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 9
(Propulsion Systems and Transportation
Equipment), a Related ECCNSs note is
added immediately following ECCN
9BQI1A, as follows:

Related ECCNs: See 9B21B for MT controls
on specially designed production facilities
and equipment, not controlled by 9B01A, for
the systems, sub-systems, and components in
missile systems.

35. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 9
(Propulsion Systems and Transportation
Equipment), a Related ECCNSs note is
added immediately following ECCN
9BO03A, as follows:

Related ECCNs: See 9B23B for MT controls
on servo valves designed to operate in
vibration environments.

36. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 9
(Propulsion Systems and Transportation
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Equipment), a Related ECCNSs note is
added immediately following ECCN
9B04A, as follows:

Related ECCNs: See 9B24B for MT controls
on pumps, for liquid propellants, designed to
operate in vibration environments.

37. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 9
(Propulsion Systems and Transportation
Equipment), a Related ECCNs note is
added immediately following ECCN
9BO5A, as follows:

Related ECCNs: See 9B25B for MT controls
on wind tunnels, and on related control
systems, instrumentation, and automated
data acquisition and processing equipment
not controlled by 9B05A.

38. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 9
(Propulsion Systems and Transportation
Equipment), a Related ECCNSs note is
added immediately following ECCN
9B06A, as follows:

Related ECCNSs: See 9B26B for MT controls
on vibration test equipment not controlled by
9B06A.

39. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 9
(Propulsion Systems and Transportation
Equipment), a Related ECCNs note is
added immediately following ECCN
9B07A, as follows:

Related ECCNs: See 9B27B for MT controls
on test benches/stands capable of handling
solid or liquid propellant rockets or rocket
motors.

40. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 9
(Propulsion Systems and Transportation
Equipment), a Related ECCNSs note is
added immediately following ECCN
9EO01A, as follows:

Related ECCNs: See 9E21B for MT controls
on technology, not controlled under 9E01A,
for the “development”, “production”, or “use”
of items controlled under Category 9 for MT
reasons.

41. In Supplement No. 1 to § 799.1 (the
Commerce Control List), Category 0
(Miscellaneous) is amended by revising
the category heading that follows ECCN
9E98G and by adding a Note
immediately following the heading, as
follows:

Category 10—M iscellaneous

Note: Note that the Export Control
Classification Numbers (ECCNSs) in Category
10 begin with the number “0”, instead of the
number “10”. This is done to ensure that
every ECCN on the Commerce Control List
has the same number of characters (five).
Maintaining the same number of characters
for every ECCN wiill assist exporters who use
ECCNs in their computerized recordkeeping
activities.
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Dated: December 18,1991.
James M. LeMunyon,
Deputy Assistant Secretary for Export
Administration.
[FR Doc. 91-30593 Filed 12-23-91; 8:45 am]
BILLING CODE 3510-DT-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration
20 CFR Part 401

RIN 0960-AC79

Blood Donor Locator Service

AGENCY: Social Security Administration,
HHS.

ACTION: Final rules.

summary: We are issuing these final
regulations to govern the Blood Donor
Locator Service, which we will establish
and conduct, as required by section 8008
of the Technical and Miscellaneous
Revenue Act 0of 1988 (Pub. L. 100-847).
Under these regulations, we will furnish
to participating States at their request
the last known personal mailing address
(residence or post office box) of blood
donors whose blood donation shows
that they are or may be infected with the
human immunodeficiency virus (HIV)
which causes acquired immune
deficiency syndrome, if the State or an
authorized blood donation facility has
been unable to locate the donors. If our
records or those of the Internal Revenue
Service (IRS) contain an adequate
personal mailing address for the donor,
we will provide it to the State so that the
State or the blood donation facility can
inform the donor that he or she may
need medical care and treatment.
DATES: These rules are effective
December 24,1991.

FOR FURTHER INFORMATION CONTACT:
Jack Schanberger, room 3-B-1
Operations Building, 6401 Security
Boulevard, Baltimore, MD 21235, (301)
965-8471.

SUPPLEMENTARY INFORMATION: Section
8008 of Public Law 100-647, the
Technical and Miscellaneous Revenue
Act of 1988, amended section 205(c)(2) of
the Social Security Act (the Act) and
added section 1141. Section 8008
requires the Secretary of Health and
Human Services (the Secretary) to
establish and conduct a Blood Donor
Locator Service (BDLS) under the
direction of the Commissioner of Social
Security. The purpose of the BDLS is to
provide an additional means by which
States and authorized blood donation
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facilities can notify blood donors whose
blood donations show that they are or
may be infected with HIV which causes
acquired immune deficiency syndrome
and, therefore, may need medical care
and treatment. The statute permits
States to require a blood donor to
furnish his or her social security number
to a State agency or to an authorized
blood donation facility. An authorized
blood donation facility is one which, as
required by sections 205(c)(2){DXhr)(I)
and 1141(h)(1)(B) of the Act, is licensed
or registered by the Food and Drug
Administration. With the social security
number, an authorized blood donation
facility may request the State, pursuant
to an arrangement with the Secretary, to
contact the BDLS to obtain, the donor’s
personal mailing address (residence or
post office box). The State agency may
also make such a request to the BDLS on
its own behalf.

The Social Security Administration
(SSAJ, on behalf of the Secretary, will
enter into arrangements with an agency
of an interested State under which SSA
will accept requests for the last known
personal mailing addresses (residence
or post office box) of blood donors
whose blood donations show that they
are or may be infected with HTV. The
State agency will be the agency within
the State that has the duty or authority
under State law relating to the public
health, or otherwise has the duty or
authority under State law to regulate
blood donations.

Sections 1141 (a) and (b) ofthe Act
provide that a State or an authorized
blood donation facility within a State
may request and receive from the BDLS
address information concerning a blood
donor who is or may be infected with
HIV. Subsection (e) of section 1141 of
the Act provides that the Secretary, in
carrying out his duties and functions
under the statute, shall enter into
arrangements with State agencies for an
agency to accept and to transmit to the
Secretary and transmit to authorized
blood donation facilities the requested
information. We provide in these
regulations that SSA, on behalf of the
Secretary, will conduct the BDLS by
arrangements with a State agency in
each State which chooses to participate.
Under these arrangements, the State
agency will agree to accept requests for
address information from authorized
blood donation facilities and forward
the requests to the BDLS. The State
agency with which we will enter into
arrangements may also submit a request
for address information on its own
behalf to the BDLS.

Section 1141(e)(1) of the Act provides
that the Secretary shall enter into

arrangements with State agencies to
accept and to transmit to the Secretary
requests for address information under
this section and to accept and to
transmit such information to authorized
persons. We believe this provision
provides authority for us to establish the
BDLS so that it will only respond to
requests for address information from
State agencies with which we have
entered into arrangements, The BDLS
will not provide address information in
response to requests from any person
located in a State with which we have
not entered into such arrangements, and
the BDLS will not. respond directly to
blood donor facilities. We believe that
this approach will foster the efficient
and effective implementation of section
1141. The State agencies with which we
will enter into these arrangements will
be familiar with other State agencies
and with blood donor facilities within
their respective States which may
qualify as authorized persons that may
request address information under the
statute. The State agencies with which
we will enter into these arrangements
will be able to assist the BDLS by
verifying the qualifications of a blood
donation facility as an authorized
person and helping to monitor the
compliance of authorized persons with
these regulations.

We will process a request from the
participating State agency if the State or
the authorized blood donation facility
cannot locate the donor at the address
he or she provided at the time of the
blood donation. After we receive an
address request from a participating
State agency, we will check our records
of beneficiaries. If we do not have a
current personal mailing address for the
blood donor in question, we will
forward the request to the IRS, which
wifi check its tax records. Section
8008(c) of Public Law 100-647 also
provides that the Secretary of the
Treasury must give us taxpayer mailing
address information when we need such
information to comply with a BDLS
request.

The BDLS provisions of the Act
require that an authorized blood
donation facility must provide for
notification procedures and counseling
of blood donors with positive antibody
HIV tests. The legislative history of
section 1141 of the Act indicates that
Congress expects blood donation
facilities which use the BDLS to make
reasonable efforts at notification, but
does not expect facilities to use
extraordinary means to reach
individuals who may have moved out of
the area in which the facility is located.
The legislative history further indicates
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that blood donation facilities would be
permitted to use existing counseling
programs or referrals to provide
counseling for these donors and that
new counseling programs would not be
required. H.R. Rep. No. 100-795,100th
Cong., 2d Sess. 620 (1988).

Section 205(c)(2) of the Act as
amended by section 8008 of Public Law
100-647 allows States to require anyone
who donates blood within that State to
furnish his or her social security number
to the State or to an authorized blood
donation facility. States and authorized
blood donation facilities may utilize
social security numbers for
identification of blood donors. The
social security number will be required
information in requests to us for the
donor’s address.

Section 8008 of Public Law 100-647
also provides for stringent safeguards to
protect the confidentiality and security
of records of blood donors when
address information is requested from
the BDLS. These measures apply to
States and authorized blood donation
facilities that use the BDLS. They
provide that State agencies and
authorized blood donation facilities
which use the BDLS must have a system
for standardizing records pertaining to
BDLS requests, must store blood donors’
addresses and related blood donor
records in a secure area that is safe from
access by unauthorized persons, must
restrict access to the records to persons
whose duties require access and to
whom disclosure may be made, must
destroy identifying information after the
donor has been notified, and must report
to us, when requested, the procedures
used to ensure confidentiality. We list
these safeguards in these final
regulations. We also provide in these
final regulations that States and
authorized blood donation facilities that
use the BDLS must explain the
applicable confidentiality standards and
sanctions to personnel who will have
access to any records pertaining to
BDLS requests.

In addition to the confidentiality and
security requirements for States and
authorized blood donation facilities,
section 8008 of Public Law 100-647 and
these regulations state that SSA is
required to destroy all identifying
information in its records related to the
address request after the BDLS has
responded to the requesting State
agency. Similarly, under section 8008 the
IRS must destroy its records related to
the request after it has responded to us
in those situations where we requested
the address from ERS tax records
because our records did not contain a
current personal mailing address. We
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also state in these regulations that under
section 8008 there are criminal penalties
for unauthorized disclosure of
information related to a blood donor.
These criminal penalties will apply to
any official or employee of the Federal
Government, a State, or an authorized
blood donation facility.

To monitor compliance with the
confidentiality and security
requirements of the statute and these
regulations regarding address
information received from the BDLS and
related blood donor records, we provide
in these regulations that we reserve the
right to make onsite inspections of State
agencies and authorized blood donation
facilities. We also describe other
measures we may take to ensure that
the safeguards required by the law are
being met. Section 1141(d)(5) of the Act
requires that an authorized person, as
defined in section 1141(h)(1) of the Act,
which receives address information
from the BDLS must furnish a report to
the Secretary at such time and
containing such information as he may
prescribe, describing the procedures
established and utilized for ensuring the
confidentiality of address information
provided by the BDLS and related blood
donor records. Under the statute and
these regulations, an authorized person,
after receiving address information from
the BDLS and either notifying or
attempting to notify the donor, must
destroy the address information and any
record, list or compilation it established
in connection with the request that
indicates directly or indirectly the
identity of the donor with respect to
whom the request for address
information was made.

Participation in the BDLS by State
agencies and blood donation facilities is
voluntary, but participants must agree to
comply with the provisions of the
statute and these regulations. If the
address request of an authorized person
does not comply with the statute and
these regulations, we will not disclose
address information, and the authorized
person will have 60 days after receiving
our notice of refusal to provide the
address information within which to
request administrative review. In these
regulations, we explain the review
process, including the timeframe within
which we will process the request for
review.

Public Law 100-647 requires the BDLS
to furnish the “mailing address” of a
blood donor who is or may be infected
with HIV, but does not define the term
“mailing address”. Because of the
sensitive nature of the information
disclosed through the use of the BDLS,
we will consider a donor’s “mailing
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address” to be his or her personal
mailing address (residence or post office
box). Therefore, we will not release any
other address, such as an employment
address.

We are deleting the material currently
in subpart F of 20 CFR part 401 relating
to the disclosure of wage information for
the Aid to Families with Dependent
Children Program because this material
is obsolete. Subpart F implemented
section 411 of the Social Security Act,
and section 411 was repealed by section
2651 of Public Law 98-369 (1984).

Discussion of Comments

On October 10,1990, we published
proposed rules in the Federal Register at
55 FR 41200 with a 60-day comment
period. We received comments from
four organizations involved with blood
donations, two State Departments of
Health, and an individual. The
commenters, while supporting the BDLS,
raised several questions and made
suggestions that convinced us that
several changes from the proposed rules
were necessary. The comments and our
responses are discussed below. Where
more than one commenter addressed the
same issue, we have discussed the issue
and provided a single response.

Comment: Several commenters
suggested that we should expand the
locator service to include donors whose
blood donation shows that they have
other disease markers and to
transfusion recipients who have been
potentially exposed to HIV or these
other disease agents.

Response: We have not adopted these
comments because the statutory
authority we have to conduct the locator
service only authorizes us to provide
address information for blood donors
whose blood donations show that they
are, or may be, infected with HIV. We,
therefore, have no legal basis for
extending the BDLS to other blood
donors or to transfusion recipients.

Comment: One comment we received
recommended that we revise proposed
§ 401.600(b)(2)(iii) to clarify that blood
donation facilities would be permitted to
use referrals to provide counseling
services for donors infected with HIV.

Response: We believe that the Act
and the congressional intent as stated in
H.R. Rep. No. 100-795,100th Cong., 2d
Sess. 621 (1988) support this
recommended change. We accordingly
are modifying the final regulations to
clarify that new counseling programs
would not be required and that a blood
donation facility may use existing
programs or referrals to provide these
services.

Comment: Several commenters
questioned and objected to the
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requirement in proposed § 401.600(g)(5)
that blood donation facilities would
have to destroy the address information
received from the BDLS and any related
blood donor records after notifying or
attempting to notify the donor without
keeping a copy of this information for
their files. Two commenters expressed
the view that this requirement appears
to be in conflict with regulations of the
Food and Drug Administration that
require blood centers to maintain blood
donor records for a minimum of five and
a half years. One commenter requested
that the phrase “related blood donor
records” be clarified.

Response: We appreciate these
comments and we have revised
§ 401.600(g)(5) to clarify the information
and the records that blood donation
facilities and State agencies must
destroy pursuant to section 1141 of the
Act to protect the confidentiality of both
the address information received from
the BDLS and the records that are
created when a request is made for this
inforrtiation.

Section 1141(d)(6) of the Act states
that authorized persons “shall * * *
destroy such address information and
related blood donor records, upon
completion of their use in providing the
notification for which the information
was obtained, so as to make such
information and records undisclosable.”
The term “related blood donor records”
is defined in section 1141(h)(1) as “any
record, list or compilation which
indicates, directly or indirectly, the
identity of any individual with respect
to whom a request for address
information has been made pursuant to
this section.” Thus, that term refers to
records related to the address request to
the BDLS and does not refer to records
which the Food and Drug
Administration requires blood donation
facilities to compile and maintain.

In their report on this legislation, the
Committee on Ways and Means of the
House of Representatives explains that
blood donors would be protected by
permitting access to address information
only by State agencies and blood
donation facilities meeting the
requirements for confidentiality and
security, and that the agencies and
facilities that receive addresses through
the BDLS “would be required to restrict
access to blood donor records, provide
for their security, and destroy them after
use.” See H.R Rep. No. 195,100th Cong.,
2d Sess. 621 (1988). The Committee
explained further that the Secretary and
the Secretary of the Treasury, as well as
State agencies and blood donation
facilities, would be required to destroy
blood donor records after the address
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information was transmitted. Thus
section 1141(d)(6) prohibits blood
donation facilities from retaining the
information they receive from the BDLS
and adding it to the donor records which
they maintain for Food and Drug
Administration purposes. The address
information is to be used to attempt
notification, and then destroyed.

Because, as noted above, the term
"related blood donor records” does not
include the records which the Hood
donation facilities must maintain for
Food and Drug Administration purposes,
the destruction of the address
information does not mean the
destruction of records required by the
FDA. Although we believe thatthe
proposed rule was consistent with the
regulations of the Food and Drug
Administration codified at 21 CFR
606.160(dJ concerning the retention of
records, in light of the public comments,
we have clarified our final rules
concerning this requirement.

Finally, we note that ifa blood
donation facility contacts a donor, using
address information furnished by the
BDLS, and the donor consents to having
his or her address in other records
maintained by the facility, the facility
would not be legally precluded from
updating its records and adding the
correct address.

Comment: One organization
expressed concern that it would not be
able to use the BDLS in a given State if
the State did not enter into a
participation agreement with us, even
though the Organization meets the
definition ofan “authorized person.”

Response: As we explain m the
preamble, we believe that section
1141(e) of the Act supportsthe policy
reflected in these regulations under
which we will furnish address
information only through arrangements
with participating State agencies.

Comment: Several commentera
requested that we clarify the provision
in § 401.600(g)(6) of the proposed
regulations concerning the onsite
inspections we may conduct.

Response: W e agree with the
comment that the proposed rule did not
clearly state that these onsite
inspections would be fur the limited
purpose of determining whether the
safeguards we have established for
ensuring the confidentiality of address
information received from the BDLS and
related blood doner records are being
met. We have modified paragraph (6) of
§ 401.600(g) to clarify that these
inspections will be limited to this
purpose.

Comment One organization stated
that our onsite inspections of blood
donation facilities made pursuant to

§ 401.600(g)(6) should be announced in
advance and clearly justified.

Response: We expect that as a
general rule, we will announce onsite
inspections in advance and that such
inspections will not be made frequently,
and only when we believe that they axe
necessary or appropriate. See section
1141(d)(4) of the Act,

Comment One organization suggested
that we require that requests to the
BDLS be sent to us by certified mail to
avoid a breach in confidentiality.

Response: We do not believe there is
an adequate need or justification for
such a requirement. We believe instead
that confidentiality can be best
maintained through administrative
controls within the agencies and
organizations involved in the BDLS.

Comment An organization suggested
that blood donors not be required to
furnish their social security numbers
because some donors fear an invasion of
privacy: One State's Department of
Health says that State law prohibits
blood donor facilities from disclosing
the social security number of an
unconsenting donor and the State
currently has no statutory authority to
require a donor’s release of his or her
social security number as a prerequisite
to donating blood. Another organization
pointed out that the requirement for a
statement of HIV infection on a request
to the BDLS was an unnecessary
requirement.

Responser Section 1141(c) of the Act
provides that a request to the BDLS
must include the donor’s social security
number. Also, section 205(c) (2){D){i} of
the Act provides that a State and an
authorized blood donation facility may
use social security numbers to identify
blood donors. That section of the Act
also provides that a State may require a
blood donor to furnish the donor’s social
security number to the State or to an
authorized blood donation facility. As a
practical matter, SSA and IRS need the
number to search theirrecords for die
donor’s address. For these reasons, the
final regulations require a blood donor’s
social security number as necessary
information in a request to the BDLS.
We have also retained in the final rules
the requirement that a request for
address information must contain a
statement that the donor has tested
positive for HIV or that the history of
subsequent use of the donated blood or
blood products indicates that the donor
has or may have HIV. We believe that
this information is necessary to ensure
that we comply with the statutory
restrictions that are applicable when we
receive a request for address
information that may be disclosed
through the BDLS.
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Comment An organization asked how
blood centers can be assured that SSA
will maintain confidentiality and
destroy records of donor information
after processing has been completed.

Response: We intend to comply fully
with the provisions of section 1141 on
confidentiality and destruction of
records, and we assume IRS will do the
same. Both we and the IRS have
decades of experience in maintaining,
and disposing of, sensitive personal
information in a manner that protects its
confidentiality.

Comment: A State Department of
Health noted that the BDLS should not
undermine the State’s efforts to
maintain strict confidentiality and
requested more information on
procedures of the BDLS.

Response: As indicated in response to
other comments, the BDLS rules on
confidentiality are not intended to
conflict with existing State procedures
and Federal regulations on
confidentiality of blood donor records.
States will be contacted by Social
Security Administration regional offices
after these final rules have been
published.

Except as indicated above, we are
publishing the proposed rules essentially
unchanged as final regulations.

Regulatory Procedures
Executive Order 12291

The Secretary has determined that
this is not a major rule under Executive
Order 12291, because the costs, if any,
are expected to be negligible. Therefore,
a regulatory impact analysis is not
required.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because they affect only the release of
addresses of certain blood donors.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96-
354, the Regulatory Flexibility Act, is not
required.

Paperwork Reduction Act

Section 401.600(d) of these final
regulations imposes reporting
requirements on the public, which are
subjectto Office of Management and
Budget (OMB) clearance pursuant to the
Paperwork Reduction Act of 1980. OMB
has approved this information collection
and assigned number 0960-0501.

(Catalog of Federal Domestic Assistance
Program—~No listing)
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List of Subjects in 20 CFR Part 401

Administrative practice and
procedure; Aid to families with
dependent children; Freedom of
information; Medicare; Old-Age,
Survivors, and Disability Insurance;
Privacy; Supplemental Security Income.

Dated: August 5,1991.
Gwendolyn S. King,
CommissionerofSocial Security.
Approved: September 10,1991.
Louis W. Sullivan,
Secretary ofHealth andHuman Services.
For the reasons set out in the
preamble, subparts B and F of part 401
of20 CFR chapter Ill are revised as
follows:

PART 401—DISCLOSURE OF
OFFICIAL RECORDS AND
INFORMATION

t. The authority citation for subpart B
is revised to read as follows:

Authority: Secs. 205(a), 1102,1106, and 1141
of the Social Security Act:5 U.S.C. 552 and
552a, 8 U.S.C. 1360, 28 U.S.C. 6103, 30 U.S.C
923, 42 U.S.C. 405(a), 1302,1306, and 1341.
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request the last known personal mailing
addresses (residence or post office box)
of blood donors whose blood donations
show that they are or may be infected
with the human immunodeficiency virus
which causes acquired immune
deficiency syndrome. The State agency
or other authorized person, as defined in
paragraph (b) of this section, will then
inform the donors that they may need
medical care and treatment. The
safeguards that must be used by
authorized persons as a condition to
receiving address information from the
Blood Donor Locator Service are in
paragraph (g) of this section, and the
requirements for a request for address
information are in paragraph (d).

(b) Definitions. State means the 50
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, the
Commonwealth of Northern Marianas,
and the Trust Territory of the Pacific
Islands.

Authorized person means—

(1) Any agency of a State (or ofa
political subdivision of a State) which
has duties or authority under State law

2. Section 401.205 is revised to read as relating to the public health or otherwise

follows:

§401.205 Disclosures required by law.

We disclose information when a law
specifically requires it The Social
Security Act requires us to disclose
information for certain program
purposes. These include disclosures to
the Office of Inspector General, HHS®
the parent Locator Service, and to States
pursuant to an arrangement regarding
use of the Blood Donor Locator Service.
Also, there are other laws which require
that we furnish other agencies
information which they need for their
programs. These include the Department
of Veterans Affairs for its benefit
programs, the Immigration and
Naturalization Service to carry out its
duties regarding aliens, the Railroad
Retirement Board for its benefit
programs, and to Federal, State, and
local agencies administering Aid to
Families with Dependent Children,
Medicaid, unemployment compensation,
food stamps, and other programs.

3-5. Subpart F is revised to read as
follows:

Subpart F—Disclosures of Addresses
by Blood Donor Locator Service

Authority: Secs. 205(c)(2), 1102, and 1141 of
the Social Security Act; 42 U.S.C. 405(c)(2),
1302, and 1341, and 26 U.S.C. 0103.

§401.600 Blood Donor Locator Service
(a) General. We will enter into

arrangements with State agencies under
which we will furnish to them at their

has the duty or authority under State
law to regulate blood donations; and

(2) Any entity engaged in the
acceptance of blood donations which is
licensed or registered by the Food and
Drug Administration in connection with
the acceptance of such blood donations,
and which provides for—

(i) The confidentiality of any address
information received pursuant to these
rules and section 1141 of the Social
Security Act and related blood donor
records;

(i) Blood donor notification
procedures for individuals with respect
to whom such information is requested
and a finding has been made that they
are or may be infected with the human
immunodeficiency virus; and

(iii) Counseling services for such
individuals who have been found to
have such virus. New counseling
programs are not required, and an entity
may use existing counseling programs or
referrals to provide these services.

Related blood donorrecords means
any record, list or compilation
established in connection with a request
for address information which indicates,
directly or indirectly, the identity of any
indivudal with respect to whom a
request for address information has
been made pursuant to these rules.

(c) Use ofsocialsecurity numberfor
identification. A State or an authorized
person in the State may require a blood
donor to furnish his or her social
security number when donating blood.
The number may then be used by an
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authorized person to identify and locate
a donor whose blood donation indicates
that he or she is or may be infected with
the human immunodeficiency virus.

(d) Requestfor address ofblood
donor. An authorized person which has
been unable to locate a blood donor at
the address he or she may have given at
the time of the blood donation may
request assistance from the State agency
which has arranged with us to
participate in the Blood Donor Locator
Service. The request to the Blood Donor
Locator Service must—

(1) Be in writing;

(2) Be from a participating State
agency either on its own behalf as an
authorized person or on behalf of
another authorized person;

(3) Indicate that the authorized person
meets the confidentiality safeguards of
paragraph (g) of this section; and

(4) Include the donor’s name and
social security number, the addresses at
which the authorized person attempted
without success to contact the donor,
the date of the blood donation if
available, a statement that the donor
has tested positive for the human
immunodeficiency virus according to the
latest Food and Drug Administration
standards or that the history of the
subsequent use of the donated blood or
blood products indicates that the donor
has or may have the human
immunodeficiency virus, and the name
and address ofthe requesting blood
donation facility.

(Approved by the Office of Management and
Budget under control number 0960-0501.)

(e) SSA response torequestfor
address. After receiving a request that
meets the requirements of paragraph (d)
of this section, we wifi search our
records for the donor’s latest personal
mailing address. If we do not find a
current address, we will request that the
Internal Revenue Service search its tax
records and furnish us any personal
mailing address information from its
files, as required under section
6103(m)(6) of the Internal Revenue Code.
After completing these searches, we will
provide to the requesting State agency
either the latest mailing address
available for the donor or a response
stating that we do not have this
information. We will then destroy the
records or delete all identifying donor
information related to the request and
maintain only the information that we
will need to monitor the compliance of
authorized persons with the
confidentiality safeguards contained in
paragraph (g) of this section.

(f) SSA refusal tofurnish address. If
we determine that an authorized person
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has not met the requirements of
paragraphs (d) and (g) of this section,
we will not furnish address information
to the State agency. In that case, we will
notify the State agency of our
determination, explain the reasons for
our determination, and explain that the
State agency may request administrative
review of our determination. The
Commissioner of Social Security or a
delegate of the Commissioner will
conduct this review. The review will be
based on the information of record and
there will not be an opportunity for an
oral hearing. A request for
administrative review, which may be
submitted only by a State agency, must
be in writing. The State agency must
send its request for administrative
review to the Commissioner of Social
Security, 6401 Security Boulevard,
Baltimore, MD 21235, within 60 days
after receiving our notice refusing to
give the donor’s address. The request for
review must include supporting
information or evidence that the
requirements of these rules have been
met. If we do not furnish address
information because an authorized
person failed to comply with the
confidentiality safeguards of paragraph
(g) of this section, the State agency will
have an opportunity to submit evidence
that the authorized person is now in
compliance. If we then determine, based
on our review of the request for
administrative review and the
supporting evidence, that the authorized
person meets the requirements of these
rules, we will respond to the address
request as provided in paragraph (e) of
this section. If we determine on
administrative review that the
requirements have not been met, we will
notify the State agency in writing of our
decision. We will make our
determination within 30 days after
receiving the request for administrative
review, unless we notify the State
agency within this 30-day time period
that we will need additional time. Our
determination on the request for
administrative review will give the
findings of fact, the reasons for the
decision, and what actions the State
agency should take to ensure that it or
the blood donation facility is in
compliance with these rules.

(9) Safeguards to ensure
confidentiality ofblood donorrecords.
We will require assurance that
authorized persons have established
and continue to maintain adequate
safeguards to protect the confidentiality
of both address information received
from the Blood Donor Locator Service
and related blood donor records. The
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authorized person must, to the
satisfaction of the Secretary—

(1) Establish and maintain a system
for standardizing records which includes
the reasons for requesting the addresses
of blood donors, dates of the requests,
and any disclosures of address
information;

(2) Store blood donors’ addresses
received from the Blood Donor Locator
Service and all related blood donor
records in a secure area or place that is
physically safe from access by persons
other than those whose duties and
responsibilities require access;

(3) Restrict access to these records to
authorized employees and officials who
need them to perform their official
duties related to notifying blood donors
who are or may be infected with the
human immunodeficiency virus that
they may need medical care and
treatment;

(4) Advise all personnel who will have
access to the records of the confidential
nature of the information, the safeguards
required to protect the information, and
the civil and criminal sanctions for
unauthorized use or disclosure of the
information;

(5) Destroy the address information
received from the Blood Donor Locator
Service, as well as any records
established in connection with the
request which indicate directly or
indirectly the identity of the individual,
after notifying or attempting to notify
the donor at the address obtained from
the Blood Donor Locator Service; and

(6) Upon request, report to us the
procedures established and utilized to
ensure the confidentiality of address
information and related blood donor
records. We reserve the right to make
onsite inspections to ensure that these
procedures are adequate and are being
followed and to request such
information as we may need to ensure
that the safeguards required in this
section are being met.

(h) Unauthorized disclosure. Any
official or employee of the Federal
Government, a State, or a blood
donation facility who discloses blood
donor information, except as provided
for in this section or under a provision of
law, will be subject to the same criminal
penalty as provided in section 7213(a) of
the Internal Revenue Code of 1986 for
the unauthorized disclosure of tax
information.

[FR Doc. 91-30610 Filed 12-23-91; 8:45 am]
BILLING CODE 41M-29-M

Food and Drug Administration
21 CFR Part 106
[Docket No. 87N-0402]

Infant Formula Record and Record
Retention Requirements

AGENCY: Food and Drug Administration,
HHS.

action: Final rule.

summary: The Food and Drug
Administration (FDA) is amending its
infant formula regulations with respect
to records, and retention of records, that
relate to various subjects, including, but
not limited to, microbiological and
nutrient testing, manufacturers’ audits,
and consumer complaints. This action is
in response to the 1986 infant formula
amendments to the Federal Food, Drug,
and Cosmetic Act (the act). The
amended regulations will help ensure a
safe, wholesale, and sanitary sole
source of nutrition for infants.

EFFECTIVE DATE: April 22,1992.

FOR FURTHER INFORMATION CONTACT:
Janice F. Oliver, Center for Food Safety
and Applied Nutrition (HFF-310), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-485-0187.

SUPPLEMENTARY INFORMATION:
. Background

In the Federal Register of January 26,
1989 (54 FR 3783), FDA proposed to
amend the record retention
requirements in its infant formula
regulations. This proposal was required
to implement those provisions of the
Drug Enforcement, Education, and
Control Act of 1986 (Pub. L. 99-570) that
are known as “the 1986 infant formula
amendments” (the 1986 amendments) to
the act. The agency proposed to provide
for the retention of all records covered
by 21 U.S.C. 350a(b)(4)(A) and (g). These
records include, but are not limited to,
all records:

1. Necessary to document that the
food packaging materials used comply
with section 402(a) of the act;

2. Pertaining to nutrient premixes;

3. Necessary to document compliance
with proper quality control procedures;

4. Necessary to document appropriate
nutrient levels in each batch of infant
formula;

5. Necessary to document required
infant formula nutrient testing at the
final product stage;

6. Pertaining to distribution of infant
formula;

7. Necessary to document
microbiological quality and purity of
infant formula;
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8. Necessary to document each
scheduled audit; and

9. Necessary to document appropriate
handling of infant formula complaints.

In addition, the proposed amendments
set out administrative requirements on
where and how, and for what length of
time, the records are to be maintained.

The proposal did not deal with the
records that would need to be retained
to demonstrate compliance with good
manufacturing practices (referred to as
"current good manufacturing practices,”
or "CGMP’s,” in this document) for
infant formula. The agency intends to
issue a proposal on CGMP’s, and that
proposal will include all necessary
record and record retention
requirements relevant to CGMP’s.

Interested persons were given until
March 27,1989, to comment on the
proposal. FDA received comments from
a trade association suggesting several
modifications to the proposed rule. A
summary of the comments and FDA
responses is set forth below.

Il. General Comments

1. One comment suggested that
proposed § 106.100(a) (21 CFR
106.100(a)) be revised to delete the
summary list of records. The comment
contended that the proposed summary
was inconsistent with other FDA record
retention provisions, added nothing
substantive to the regulation, and
created ambiguity.

The agency agrees with the comment
and has revised § 106.100(a)
accordingly. It has also made minor
editorial changes in this provision.

2. One comment requested that FDA
clarify the meaning of the phrase “shall
maintain” that is used throughout the
regulation. The comment interpreted this
phrase to mean that manufacturers must
maintain records either that they create
or that come into their possession as a
result of doing business. However, the
comment objected if the phrase was
intended to require that infant formula
manufacturers obtain records created by
companies other than the manufacturers
themselves that would not come into the
manufacturers’ hands in the normal
course of business. The comment was
specifically concerned about a
manufacturer’s obligation to obtain all
premix records.

The agency agrees that manufacturers
need not obtain all records from other
companies, and that infant formula
manufacturers cannot be expected to
obtain all premix testing records.
Therefore, FDA has revised proposed
§ 106.100(c)(3) to reflect 21 U.S.C.
350a(b)(4)(A)(iii). It is the obligation of
the premix supplier to maintain all
records necessary to confirm the

accuracy of all premix certifications and
guarantees of analysis. Revised

§ 106.100(c)(3) is renumbered as

§ 106.100(d).

However, the regulations will require
that infant formula manufacturers retain
those certifications and guarantees of
analysis that they receive from premix
suppliers (21 U.S.C. 350a(b)(4)(A)(ii))
and all results of testing that the
manufacturer or its contractors conduct
to ensure that each nutrient premix is in
compliance with the premix certificate
and guarantee and all other
specifications such as those pertaining
to potential contaminants routinely
provided by premix suppliers.

3. One comment noted that the 1986
amendments use the term "batch” and
not “lot” and suggested that the term
"batch" be used in lieu of the term "lot”
wherever it appears in the regulation.
The comment stated that the existing
quality control regulations define “in-
process batch.”

The agency agrees with the comment
and has revised § 108.100 accordingly.

4. One comment requested an
additional 60 days to comply with the
final rule. The comment contended that
120 days were needed to achieve
effective planning and proper
implementation of the new
requirements.

The agency has decided to accept this
comment. While this final rule does not
impose any testing or manufacturing
requirements, it does require that
records be maintained in a specific
manner. The agency agrees with the
comment that compliance with the
requirement of these regulations will be
facilitated by a longer compliance
period. Therefore, FDA concludes that a
120-day implementation date is more
reasonable than the 60-day
implementation date that FDA proposed,
and has revised the effective date
accordingly.

I1l. Food-Packaging Materials

5. One comment suggested that
§ 106.100(b) be revised to identify food-
packaging material as "primary” food-
packaging material to clarify that
§ 106.100(b) applies only to packaging
materials that come into contact with
the product.

The agency disagrees. Section
106.100(b) applies to all packaging
materials that may cause an infant
formula to be adulterated under section
402(a)(2)(C) of the act, whether or not
the material comes into direct contact
with the product. For example,
adhesives and other components of
packaging laminates that do not
themselves come into direct contact
with food have been shown to migrate
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to foods packaged therein, particularly
when thermal processing is involved.
However, to clearly identify the
packaging materials to which

§ 106.100(b) applies, the agency has
modified this section to read, “The
manufacturer shall maintain all records
that pertain to food-packaging materials
subject to 21 CFR 174.5 and that bear on
whether such materials would cause an
infant formula to be adulterated within
the meaning of section 402(a)(2)(C) of
the act.” Section 174.5 defines
substances that, under conditions of
CGMP, may be safely used as
components of articles that contact food
and the limitations on the use of these
substances.

6. One comment questioned a
manufacturer’s responsibility to obtain
all records resulting from tests by
manufacturers of proprietary package
coating materials.

As stated in the response to comment
2, manufacturers need not obtain all
records from other companies. The
agency, when necessary, can obtain
information on proprietary package
coating materials directly from
packaging manufacturers. Infant formula
manufacturers need only to obtain
certification from their suppliers that the
materials meet FDA requirements.

IV. Recall Records

7. One comment pointed out that the
citation in proposed § 106.100(f)
referring to subpart D of 21 CFR part 7
(Infant Formula Recall requirements)
should be revised to reflect the change
made in the final rule (54 FR 4006;
January 27,1989) subsequent to the
publication of the proposal on § 106.100.
The revised citation is subpart E of 21
CFR part 107.

The agency agrees with the comment
and has revised what is now § 106.100(g)
to refer to subpart E of 21 CFR part 107.

V. Microbiological Testing Records
A. The Proposal

In the preamble to the proposal
published January 26,1989 (54 FR 3783),
FDA discussed specific microbiological
guidelines for determining the
microbiological quality and safety of
infant formula. In addition, the agency
referenced specific methods for making
these determinations. However, FDA
did not include the specific
microbiological levels and methodology
in the proposed codified material
Because of the way in which this
material was presented, the comments
reflected confusion as to the meaning of
the proposal.

The comments to the proposal:
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a. Objected to the testing for Listeria
monocytogenes;

b. Suggested modification of the test
for Bacillus cereus;

c. Suggested alternative testing for
Escherichia coli;

d. Objected to the testing for
Clostridium perfringens; and

e. Suggested a revised guideline that
incorporates acceptable and
unacceptable levels for each
microorganism.

Comments regarding the
microbiological guidelines in the
proposal interpreted these guidelines as
requiring testing for each identified
organism, by a specific method, and as
providing that if the level of an organism
exceeded the guideline, the product
would be judged to be violative. This
interpretation is not correct.

The agency intended, through the
proposal, to alert manufacturers and
consumers to the fact that:

1. The 1986 amendments provided
FDA investigators with authority to
review all records pertaining to
microbiological testing;

2. The overall microbiological quality
and safety of the infant formula is the
responsibility of the manufacturer, and
that the agency had specific guidelines
that it would use in judging product
safety and quality on a case-by-case
basis; and

3. The agency would use specific
methods for microbiological testing. The
agency listed these methods so that
manufacturers could use them in their
quality control procedures if they
desired.

The agency did not include the
specific microbiological levels in the
proposed regulation because it believed
that the scientific advances occurring at
the time may require changes in the
levels at some time in the future.
However, at this time, the levels that the
agency included in the preamble to the
January 26,1989 proposal, with the
modifications suggested by comments,
appear as appropriate as they did 3
years ago. Moreover, FDA has no reason
to believe that there will be any need to
change these levels in the near future.

ti. 1he Record Requirement

To clarify this section of the
regulation, the agency has revised
§ 106.100(h) (proposed as § 106.100(g)) to
delete references to specific
microorganisms and mention of the need
to submit any alternate microbiological
testing procedures. The regulation
simply requires that a manufacturer
maintain all records that pertain to the
microbiological quality and purity of
raw materials and finished powrdered
infant formula.

FDA intends to propose to adopt
levels for microorganisms as factors to
assure the quality and safety of infant
formula in the CGMP regulation that
FDA will publish soon.

C. Comments on the Microbiological
Guidelines

Although FDA is not changing the
proposed levels, the agency is revising
the microbiological guidelines in
response to the comments it has
received. The revised guidelines will
provide manufacturers with information
on the levels of microorganisms that
FDA considers to be acceptable for
infant formulas. The following is a
response to the comments on
microbiological quality and safety that
FDA has received.

8. One comment objected to the
number of units to be sampled and the
three-tier sampling plan for
microbiological testing that FDA set out
in the preamble to the proposal. The
comment also objected to the need for
different sampling plans for different
microorganisms and suggested that
compositing samples should be
permitted to reduce the number of
necessary analyses. The comment
stated that the level of sampling and
testing identified in the preamble would
impose a financial burden on
manufacturers that is not reflected in
FDA'’s economic impact study.

The agency advises that
manufacturers that wish to comply with
the agency’s microbiological guidelines
need not use the sampling plan
described in the preamble to the
proposal for § 106.100. In the proposal,
FDA identified the sampling plans and
analytical methods that it will use in
judging the microbiological safety and
quality of powdered infant formula. The
agency did not provide this information
to delineate what methods or sampling
plans may or may not be used by
manufacturers. Manufacturers are free
to use whatever sampling plans,
methods, or steps within a method (such
as compositing) that they believe are
appropriate and that would be judged
by scientific experts to be comparable to
methods used by FDA.

9. One comment objected to what it
saw as a requirement in proposed
§ 106.100(g) to test for L. monocytogenes
because L. monocytogenes has not been
found in infant formula. The comment
did, however, acknowledge the public
health significance of L. monocytogenes
in milk products and suggested the
recognition of alternate suitable
methodology for L. monocytogenes if the
agency decides to retain this
requirement in the final rule.
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As stated above, the agency has
deleted all references to specific
microorganisms in § 106.100(h)
(proposed as 106.100(g)), and therefore
testing for L. monocytogenes is not
required by this final rule. However,
because of the public health significance
of L. monocytogenes in milk products,
and the potential for this contaminant to
be present in infant formula even though
it has not actually been found, the
agency will continue to test for L.
monocytogenes in infant formula as well
as for all the other microorganisms
listed in Table 1. The microbiological
guidelines presented in Table 1 at the
end of this section will continue to
contain a reference to L.
monocytogenes.

With respect to the methodology used
to test for L. monocytogenes, as stated
in comment 8, a manufacturer is free to
utilize whatever method it believes is
appropriate. FDA cited in the preamble
to the proposal the method that it
intends to use when testing fprL.
monocytogenes. That method had been
published in the Federal Register of
November 1,1988 (53 FR 44148), and
corrected February 24,1989 (54 FR 7995).

10. One comment suggested that what
it saw as a proposed requirement to test
for B. cereus should be modified to
require testing only when test results for
Aerobic Plate Count (APC) are equal to
or greater than 1,000 organisms per
gram.

As stated above, the agency has
deleted all reference to specific
microorganisms in § 106.100(h)
(proposed as § 106.100(g)), and therefore
testing for B. cereus is not required in
this final rule. However, the agency has
revised the microbiological guidelines
presented in Table 1 at the end of this
section to include B. cereus testing when
an APC of 1,000 organisms per gram or
more is found. B. cereus is one of the
organisms that contributes to the
microbiological level determined by the
APC. The guideline for B. cereus is 1,000
organisms per gram. If the APC equals
or exceeds 1,000 organisms per gram, the
B. cereus level may exceed the
guideline, and thus B. cereus testing
should be conducted.

11. One comment suggested that what
it saw as the testing requirement in
proposed § 106.100(g) for E. coli be
revised to provide greater flexibility and
reduced cost by giving manufacturers
the option to initially test for: (1)
colifprms, (2) fecal coliforms, or (3) E.
coli. The comment suggested that, if the
agency were to accept this revision, it
should provide that a manufacturer who
elects to test initially for coliforms, and
gets test results that are equal or greater
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than 3 organisms per gram, must then
test for the presence of fecal coliforms
and E. coli. The comment also
recommended that if this suggestion is
accepted, the microbiological guidelines
for coliform should be 10 organisms per
gram, and the microbiological guidelines
for fecal coliform and E. coli should be
less than three organisms per gram. The
comment advised that these suggestions
are consistent with the International
Commission on Microbiological
Specifications for Foods and the Codex
Alimentarius Commission
recommendations.

As stated above, the agency has
deleted all reference to specific
microorganisms in § 106.100(h)
(proposed as § 106.100(g)), and therefore
testing for coliforms, fecal coliforms, or
E. coli is not required in this final rule.

However, the agency agrees that
providing the initial alternative of
testing for coliforms or for fecal
coliforms or E. coli is appropriate for the
microbiological guidelines presented in
Table 1 at the end of this section,
provided that testing for fecal coliforms
and E. coli is incorporated when
coliform testing results are equal to or
greater than three organisms per gram.
Manufacturers are advised that the
method the agency uses when testing for
coliforms and fecal coliforms is
presented in the Bacteriological
Analytical Manual 1984,6th edition,
chapter 5. Therefore, FDA has revised
the microbiological guidelines
(presented in Table 1 at the end of this
section) to provide the flexibility to test
initially for either coliforms or fecal
coliforms or E. coli. If coliform results
equal or exceed three organisms per
gram, the manufacturer should test for
fecal coliforms and E. coli. If the product
is initially tested for fecal coliforms orE.
coli, and the results exceed the
acceptable level of microorganisms per
gram of dry product or “M” value, the
product should be considered to have
failed the test.

12. One comment suggested that the
proposed testing requirement for C.
perfringens in each batch be omitted
because: (1) the organism is unable to
multiply in the presence of oxygen; and
(2) the organism is highly unlikely to
proliferate during powdered infant
formula processing, in the finished
product form, or in feedings prepared
from powdered infant formula.

As stated above, the agency has
deleted all reference to specific
microorganisms in § 106.100(h)
(proposed as § 106.100(g)), and therefore
testing for specific microorganism is not
required by this final rule. However, the
agency agrees that the combined testing
for Salmonella, L. monocytogenes, S.

aureus, B. cereus, APC, coliforms, fecal
coliforms, and E. coli is sufficient to
establish the microbiological safety and
purity of an infant formula. Therefore,
FDA has deleted C.perfringens from the
microbiological guidelines presented at
the end of this section.

13. One comment suggested that a
product surveillance plan with two
categories (acceptable (A) and
unacceptable (U)) be established as the
Infant Formula Microbiological
Guidelines in lieu of the microbiological
guidelines proposed in the preamble to
the proposal. The comment suggested
that test results indicating levels of
microorganisms between A and U can
be used as an alert to the manufacturer
to investigate the raw materials and
processing procedures to determine the
necessary steps needed to reduce the
microbiological levels.

The agency does not believe that it is
useful to provide a listing of the
microbiological levels that have no
relation to inadequate quality or to
health concerns and, therefore, to the
possible initiation of regulatory action.
The agency samples and tests infant
formula to confirm that the product is
acceptable for infant consumption. FDA
is likely to view any level of organisms
that is less than the level identified in
Table 1 to acceptable. It is likely to view
any level that exceeds the levels
identified in Table 1 as representing a
potential health or quality concern.

Therefore, based on comments 7
through 12, FDA had revised Table 1—
Infant Formula Microbiological
Guidelines—as follows:

Table l.—Infant Formula

Microbiological Guidelines

Bacteria M1
1. Salmonella. 0
2. Listeria monoCytOgenes...........ccccovveevn coveven 0
3. Coliform **.............. 10
4. Fecal coliform ** ... 3
5. Escherichia coli ** .... 3
6. Staphylococcus aureus 3
7. Bacillus cereus *................ 10*
8. Aerobic Plate Count (APC).. 10*

(M is the acceptable level of microorganisms per
gram of the dry product).

1Fails test if any unit exceeds the value M

*B. cereus testing should be performed if APC
results equal or exceed 10 s.

** Product may be tested initially for either coli-
forms or fecal coliforms or E. coli. Additional testing
for fecal coliforms and E. colishould be performed if
coliform results equal or exceed three organisms per
gram. If the product is initially tested for fecal con-
forms or E. coli, and the results exceed the M value,
the product fails the test.

VI. Audit Records

14. One comment objected to
proposed § 106.100(i), which requires
that the audit records available for
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agency review must include written
assurances from the manufacturer that
regulatory scheduled audits by
appropriately trained individuals are
being conducted, and that the complete
audit plans and procedures for the firm
have been followed. The comment
recommended that the proposed
requirement be revised to read, “Upon
request, a manufacturer must provide to
FDA written assurance that regularly
scheduled audits by appropriately
trained individuals are being
conducted.” The comment further stated
that it is unclear what “complete audit
plans and procedures” means, and that
the suggested change merely tracks the
explicit language of the 1986
amendments.

The agency believes that a statement
merely certifying that an audit has taken
place is not sufficient to meet the
requirement in the 1986 amendments “to
provide to FDA written assurance” or
regularly scheduled audits. The purpose
of an audit is to determine whether the
firm is complying with CGMP’s,
including quality control procedures,
designed to prevent adulteration of
infant formula (21 U.S.C.
350a(b)(2)(B)(iv)). FDA must be in a
position to determine whether the audit
conducted by a firm is adequate to fulfill
this function. Therefore, the agency must
know what the firm includes in its audit,
what manufacturing practices and
quality control procedures are to be
audited (plans), and how, or by what
methods, they are actually audited
(procedures). The agency acknowledges
that it does not have authority to obtain
the results of the audit. Without
knowledge of what is included in a
firm’s audit, however, the agency cannot
determine whether the firm is complying
with the act.

FDA has revised § 106.100(j)
(proposed as 1106.100(i)) to define
“audit plans” as the identification of the
specific manufacturing and quality
control procedures to be included in the
audit, and “audit procedures” as the
methods used to review each
manufacturing and quality control
procedure. Audits should include at
least an annual review of all production,
notification, and recordkeeping
deviations from the firm specifications
or standard operating procedures as
well as a review of the functioning of
production equipment, including
computers; of microbiological and
chemical contaminant controls for raw
materials and final prgduct; or nutrient
level controls for raw materials and
final product; and of controls on
formulation and processing changes.
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VII. Complaint Records

15. One comment requested that
proposed § 106.100(j)(2) be revised to
remove the provisions that relate to
when an investigation into a complaint
is necessary and to what must be
included in the complaint file when an
investigation is not necessary. The
comment suggested revised wording to
clarify that an investigation is not
required for every complaint and to
remove contradictory language .
regarding the definition of a
"complaint.”

The agency does not agree that it is
appropriate to remove the provision that
establishes when an investigation is
necessary. This provision is appropriate
to promote uniformity among
manufacturers and to inform
manufacturers of the types of
complaints that FDA considers to
warrant an investigation. However, FDA
does agree that an investigation is not
necessary for every complaint. The 1986
amendments are clear that FDA should
be concerned with complaints and the
investigation of complaints *****
which may reveal the possible existence
of a hazard to health.” To be consistent
with this provision, FDA has revised
what is now § 106.100(k)(2) to state:
“When a complaint shows that a hazard
to health possibly exists, the
manufacturer shall conduct an
investigation into the validity of the
complaint. When such an investigation
is conducted, the manufacturer shall
include in the complaint file the
determination as to whether a hazard to
health exists and the basis for that
determination. No investigation is
necessary when the manufacturer
determines that there is no possibility of
a hazard to health. When no
investigation is necessary, the
manufacturer shall incude in the
complaint file the reasons that an
investigation was found to be
unnecessary and the name of the
responsible person making that
determination.”

With respect to the suggestion that
there is “contradictory language”
regarding the definition of a complaint,
the comment did not identify the
language to which it was referring, and
the agency was not able to identify any
contradictory language. Therefore, FDA
has not made any changes in response
to this aspect of the comment.

16. One com nent objected to the
requirement in proposed § 106.100(j}(4)
that complaint files be maintained in
two classes: (1) those complaints
alleging that the infant became ill from
consuming the product or required
treatment by a health care provider; and

(2) those complaints that involve a
possible existence of a hazard to health
but do not refer to an infant becoming ill
or to the need for treatment by a health
care provider. The comment stated that
this requirement is unnecessarily
burdensome, would increase the
manufacturer’s administrative expenses
without serving any real purpose, and
goes beyond FDA regulation of other
products.

The agency disagrees. The 1986
amendments require that complaint files
be maintained. Any system established
to review and investigate product
experience will involve reports of
greater and lesser concern. The need to
separate those reports of greater
concern and importance is essential for
the administrative efficiency of the
system. This final rule establishes a
uniform system for manufacturers to
follow in creating such a separation.
Therefore, FDA is retaining this
requirement as proposed in what is now
§ 106.100(k)(4).

17. One comment objected to the
requirements in proposed § 106.100(j}(5)
that each complaint file maintained by
the manufacturer include: “All the
associated manufacturing records and
complaint investigation records needed
to evaluate the complaint.” The
comment stated that requiring all the
associated manufacturing records would
increase each complaint file to an
unmanageable size without providing
any increased ability to detect a
problem, if one exists. The comment
suggested revising the proposed
requirement to permit the complaint file
to include: “By reference or copy, the
following items: complaint
investigations records, follow up
actions, review of manufacturing
records when necessary, and other
findings and conclusions.”

The agency agrees that requiring all
associated manufacturing records in
each complaint file may result in large
complaint files. However, the agency
has a need, and is required by the 1986
amendments, to review and evaluate
infant formula complaints. Therefore,
the agency has concluded that all
records needed to evaluate a complaint
must be made readily available to the
investigator.

However, FDA recognizes that the
records need not be immediately
available. Therefore, FDA has revised
what is now § 106.100(k)(5)(v) to require
that the complaint file include: “By
reference or copy, all the associated
manufacturing records needed to
evaluate the complaint. When copies of
such records are not maintained in the
complaint file, they must be available
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within 24 hours when requested by an
FDA official.” Permitting the
manufacturer 24 hours to obtain a
requested file will ensure that FDA
investigators have access to the records
necessary to evaluate a complaintin a
reasonable amount of time but not
require that each file routinely include
all associated records. This approach of
obtaining records within 24 hours has
been used by the agency in low acid
canned food inspections, and
manufacturers have met this limitation.

18. One comment objected to the
requirement in proposed § 106.100(j)(6)
that ail records necessary to evaluate a
complaint (particularly those that
originate at the production site) be
readily available for inspection at one
alternate facility. The comment
requested that the requirement of
immediate availability of all records at
one facility be omitted.

This comment reflects the fact that
most infant formula manufacturers have
several production sites but evaluate
and investigate consumer complaints at
only one facility. This facility may or
may not be the production site for the
product that is die subject of a
complaint. The evaluation of consumer
complaints at one facility permits the
use of a specialized staff devoted to this
activity, but it may also have the effect
of separating the complaint review from
the production records. It is therefore
necessary either to permit sufficient
time for manufacturers to obtain the
files from the production facility for
review by an FDA investigator or to
require that all records be maintained at
one facility.

The agency agrees that immediate
availability of all records at one facility
may be overly burdensome to
manufacturers. The revision of the final
rule to permit 24 hours for
manufacturers to provide all records
establishes a timeframe for providing
the records necessary for agency review
that is acceptable to the agency, yet will
not result in an unnecessarily
burdensome requirement for
manufacturers. In addition, the final rule
has retained the provision making
electronic retrieval of records from other
locations a means of meeting the
requirements of this regulation
(8 106.100(1)). Thus, all records need not
be routinely maintained at one site if
they can be retrieved from production
sites when an FDA investigator has
need to review such files. However, the
provision that permits manufacturers to
maintain records of consumer
complaints at one centralized facility
does not permit manufacturers to refuse
to permit FDA to review existing
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consumer complaint files that are
maintained at facilities other than the
centralized facility. All consumer
complaint files, including summaries
and any other reports or files,
maintained at the production facility or
at any other facility must be made
available to investigators. Section
106.100(k) (6) has been clarified to reflect
this fact.

VIII. Record Retention

19. One comment objected to the
provision in proposed § 106.100(m) that
requires that manufacturers retain
records for 1 year after the expiration of
the shelf life of the infant formula or 3
years from the date of manufacture,
whichever is longer. The comment
suggested deletion of the requirement to
retain records for 3 years from the date
of manufacture. The comment stated
that this provision exceeded FDA
authority under the 1986 amendments.

The agency disagrees. The statute
states in 21 U.S.G. 350a(4)(B)(i) that
*xx** records shall be retained for at
least 1 year after the expiration of the
shelf life * * *.” It does not limit
retention of records to a maximum of 1
year after the expiration of the shelf life.
The 3-year requirement from the date of
manufacture is thus consistent with the
statute. It is also consistent with 21 CFR
113.100 which requires the retention of
processing records for low-acid canned
foods, including liquid infant formula,
for the same amount of time. Therefore,
by retaining the requirement as
proposed in what is now § 108.100(n),
FDA is establishing a single record
retention period for all infant formula
records.

IX. Record for Public Health Evaluation

20. One comment suggested deleting
proposed § 106.100(n), which requires
that manufacturers maintain quality
control records that contain sufficient
information to permit a public health
evaluation of any batch of infant
formula. The comment stated that, as
written, this section is duplicative,
unnecessary, and confusing and can be
interpreted to require that quality
control records must be maintained ad
infinitum.

The agency disagrees. This
requirement is identical to the
requirement in § 106.100(a) in the
existing infant formula quality control
regulation. Because the existing
§ 106.100 will be eliminated when this
final rule becomes effective, inclusion of
proposed § 106.100(n) merely continues
the existing quality control requirement.
The comment did not provide any
showing that the existing provision
causes duplication and confusion, and

the agency is not aware of any
duplication or confusion that has
resulted from this provision. For this
reason FDA is retaining § 106.100(n),
renumbered as § 106.100(d), as
proposed.

X. Editorial Suggestions

21. Minor editorial revisions were
suggested to refer to “manufacturers”
rather than “manufacturers of infant
formula” and to “the act" rather than
the Food, Drug, and Cosmetic Act
because these terms are defined in other
paragraphs in part 106.

The agency agrees with these
comments and has revised § 106.100
accordingly. It has also made several
additional minor editorial changes in
this regulation.

XI. Environmental Impact

The agency has previously considered
the environmental effects of this rule as
announced in the proposed rule on
January 26,1989 (54 FR 3783). No new
information or comments have been
received that would affect the agency’s
previous determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

XI11. Economic Impact

In accordance with the Regulatory
Flexibility Act (Pub. L. 96-354) and
Executive Order 12291, the economic
effects of this rule have been analyzed.
FDA believes most of the records
required by this rule are currently being
maintained, and that those records
concerning activity mandated by the
1986 amendments would be maintained
in the absence of this rule. The
additional cost of maintaining the
complaint files in the required manner is
also expected to be minimal. Finally, the
additional burden posed by the 3 years
from the date of manufacture record
retention requirement is expected to be
minimal; the statute itself requires
retention of records for 1 year past the
shelf-life of the product, and the average
shelf-life for powdered and liquid infant
formula is 2 and 1.5 years respectively.
Furthermore, liquid infant formula,
which comprises 90 percent of the
market, is already required to retain
records for 3 years from date of
manufacture under the low acid canned
food regulations. FDA accordingly
expects the overall cost of this rule to be
minimal.

Therefore, FDA certifies in
accordance with section 605(b) of the
Regulatory Flexibility Act that no
significant economic impact on a
substantial number of small entities will
derive from this action. Further in
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accordance with Executive Order 12291,
FDA certifies that this final rule will not
result in a major rule as defined by that
order.

XIIl. Paperwork Reduction Act of 1980

Section 106.100 of this final rule
contains collection of information
requirements. As required by section
3504(h) of the Paperwork Reduction Act
of 1980, FDA submitted a copy of this
final rule to the Office of Management
and Budget (OMB) for its review of this
collection of information requirements.
These requirements have been approved
under OMB number 0910-0256.

Other organizations and individuals
desiring to submit comments on the
collection of information requirements
should direct them to FDA'’s Dockets
Management Branch (address above)
and to the Office of Information and
Regulatory Affairs, OMB Rm. 3208, New
Executive Office Bldg., Washington, DC
20503, Attn: Desk Officer for FDA.

List of Subjects in 21 CFR Part 106

Food grades and standards, Infants
and children, Nutrition, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 106 is
amended to read as follows:

PART 106—[AMENDED]

1. The authority citation for 21 CFR
part 106 continues to read as follows:

Authority: Secs. 201, 412, 701 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 321,
350a, 371).

2. Section 106.100 is revised to read as
follows:

§106.100 Records.

(a) Every manufacturer of infant
formula shall maintain the records
specified in this regulation in order to
permit the Food and Drug
Administration to determine whether
each manufacturer is in compliance with
section 412 of the Federal Food, Drug,
and Cosmetic Act (the act).

(b) The manufacturer shall maintain
all records that pertain to food-
packaging materials subject to § 174.5 of
this chapter and that bear on whether
such materials would cause an infant
formula to be adulterated within the
meaning of section 402(a)(2)(C) of the
act.

(c) The manufacturer shall maintain
all records that pertain to nutrient
premix testing that it generates or
receives. Such records shall include, but
are not limited to:
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(1) Any results of testing conducted to
ensure that each nutrient premix is in
compliance with the premix certificate
and guarantee and specifications that
have been provided to the manufacturer
by the premix supplier, including tests
conducted when nutrients exceed their
expiration date or shelf life (retest date).

(2) All certificates and guarantees
given by premix suppliers concerning
the nutrients required by section 412(i)
of the act and $ 107.100 of this chapter.

(d) The premix supplier shall maintain
the results of all testing conducted to
provide all certificates and guarantees
concerning nutrient premixes for infant
formulas. Such records shall include but
are not limited to:

(1) The results of tests conducted to
determine the purity of each nutrient
required by section 412(i) of the act or
§ 107.100 of this chapter and any other
nutrient listed in the certificate and
guarantee;

(2) The weight of each nutrient added;

(3) The results of any quantitative
tests conducted to determine the amount
of each nutrient certified or guaranteed;
and

(4) The results of any quantitative
tests conducted to identify the nutrient
levels present when nutrient premixes
exceed their expiration date or shelf life
(retest date).

(e) The manufacturer shall maintain
all records necessary to ensure proper
nutrient quality control in the
manufacture of infant formula products.
Such records ahall include the results of
any testing conducted to verify that each
nutrient required by section 412(i) of the
act or S107.100 of this chapter is present
in each batch of infant formula at the
appropriate concentration. This
requirement pertains to ingredients, in
process batch and finished product from
the time of manufacture through its
expiration date.

(f) The manufacturer shall maintain
all records necessary to ensure required
nutrient content at the final product
stage. Such records shall include, but
are not limited to, testing results for
vitamins A, Bi (thiamine), C, and E for
each batch of infant formula. “Final
product stage” means the point in the
manufacturing process prior to
distribution at which the infant formula
is homogenous and not subject to further
degradation from the manufacturing
process.

(g9) The manufacturer shall maintain
all records pertaining to distribution of
the infant formula. Such records shall
include, but not be limited to, all
information and data necessary to effect
and monitor recalls of the

manufacturer’s infant formula products
in accordance with subpart E of part 107
of this chapter.

(h) The manufacturer shall maintain
all records pertaining to the
microbiological quality and purity of
raw materials and finished powdered
infant formula.

(i) [Reserved]

(J) The manufacturer shall maintain all
records pertaining to regularly
scheduled audits, including audit plans
and procedures. Audit plans identify the
specific manufacturing and quality
control procedures to be reviewed.
Audit procedures are thé methods used
to review the manufacturing and quality
control procedures. Records of audits
shall include the information and data
necessary for a determination as to
whether the manufacturer complies with
the current good manufacturing
practices and quality procedures
identified in parts 106,107,109,110, and
113 of this chapter. The records shall
include written assurances from the
manufacturer that regularly scheduled
audits are being conducted by
appropriately trained individuals who
do not have any direct responsibility for
the manufacture or production of infant
formula, and that the complete audit
plans and procedures for the firm have
been followed. The actual written
reports of the audits need not be made
available.

(k) The manufacturer shall maintain
procedures describing how all written
and oral complaints regarding infant
formula will be handled. The
manufacturer shall follow these
procedures and shall include in them
provisions for the review of any
complaint involving an infant formula
and for determining the need for an
investigation of the possible existence of
a hazard to health.

(I) For purposes of this section, every
manufacturer shall interpret a
"complaint” as any communication that
contains any allegation, written or oral,
expressing dissatisfaction with a
product for any reason, including
concerns about the possible existence of
a hazard to health and about
appearance, taste, odor, and quality.
Correspondence about prices, package
size or shape, or other matters that
could not possibly reveal the existence
of a hazard to health shall not, for
compliance purposes, be considered a
complaint and therefore need not be
made available to an FDA investigator.

2) When a complaint shows that a
hazard to health possibly exists, the
manufacturer shall conduct an
investigation into the validity of the
complaint. Where such an investigation
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is conducted, the manufacturer shall
include in its file on the complaint the
determination as to whether a hazard to
health exists and the basis for that
determination. No investigation is
necessary when the manufacturer
determines that there is no possibility of
a hazard to health. When no
investigation is necessary, the
manufacturer shall include in the record
the reason that an investigation was
found to be unnecessary and the name
of the responsible person making that
determination.

(3) When there is a reasonable
possibility of a causal relationship
between the consumption of an infant
formula and an infant’s death, the
manufacturer shall, within 15 days of
receiving such information, conduct an
investigation and notify the agency as
required in § 106.120(b).

(4) The manufacturer shall maintain in
designated files all records pertaining to
the complaints it receives. The
manufacturer shall separate the files
into two classes:

(i) Those complaints that allege that
the infant became ill from consuming the
product or required treatment by a
physician or health-care provider.

(i) Those complaints that may involve
a possible existence of a hazard to
health but do not refer to an infant
becoming ill or the need for treatment by
physician or a health care provider.

(5) The manufacturer shall include in
a complaint file the following
information concerning the complaint:

(i) The name of the infant formula;

(i) The batch number;

(iii) The name of complainant;

(iv) A copy ofthe complaint or a
memo of the telephone conversation or
meeting and all correspondence with the
complainant;

(v) By reference or copy, all the
associated manufacturing records and
complaint investigation records needed
to evaluate the complaint. When copies
of such records are not maintained in
the complaint file, they must be
available within 24 hours when
requested by an FDA official.

(vi) All actions taken to follow up on
the complaint; and

(vii) All findings and evaluations of
the complaint

(6) The manufacturer should maintain
the files regarding infant formula
complaints at the establishment where
the infant formula was manufacturer,
processed, or packed. When the
manufacturer wishes to maintain all
consumer complaints for the entire firm
at one location other than at the facility
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where an infant formula was
manufactured, processed, or packed, the
manufacturer may do so as long as all
records required by this section are
available within 24 hours of request for
inspection at that facility. However, all
records of consumer complaints,
including summaries, any reports, and
any Hies, maintained at the
manufacturing facility or at any other
facility shall be made available to
investigators for review and copying
upon request.

() The manufacturer shall make
readily available for authorized
inspection all records required under
this part or copies of such records.
Records shall be available at any
reasonable time at the establishment
where the activities described in such
records occurred. (Infant formula
complaint hies may be maintained at
one facility, as provided in
§106.100(k)(6), ifall required records are
readily available at that facility.) These
records or copies thereof shall be
subject to photocopying or other means
of reproduction as part of such
inspection. Records that can be
immediately retrieved from another
location by electronic means shall be
considered as meeting the requirements
of this paragraph.

(m) Records required under this part
may be retained either as original
records or as true copies such as
photocopies, microfilm, microfiche, or
other accurate reproductions of the
original records. Where reduction
techniques, such as microfilming are
used, suitable reader and photocopying
equipment shall be readily available.

(n) Production control, product testing,
testing results, complaints, and
distribution records necessary to verify
compliance with parts 106,107,109,110,
and 113 of this chapter, or with other
appropriate regulations, shall be
retained for 1 year after the expiration
of the shelf life of the infant formula or 3
years from the date of manufacture,
whichever is greater.

(0) The manufacturer shall maintain
quality control records that contain
sufficient information to permit a public
health evaluation of any batch of infant
formula.

David A. Kessler,
CommissionerofFood and Drugs.

Dated: September 27,1991.
Louis W. Sullivan,
Secretary ofHealth and Human Services
[FR Doc. 91-30716 Filed 12-23-01; 8:45 am)]
BILUNG CODE 4160-01-M
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21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Uncomycin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to remove those
portions of the regulations reflecting
approval of two new animal drug
applications (NADA's); one held by Ag-
Mark, Inc., and the other held by Quali-
Tech, Inc. The NADA's provide for the
manufacture of Type B medicated feeds
containing lincomycin. In a notice
published elsewhere in this issue of the
Federal Register, FDA is withdrawing
approval of the NADA's.

EFFECTIVE DATE: January 3,1992.

FOR FURTHER INFORMATION CONTACT:
Mohammad I. Sharar, Center for
Veterinary Medicine (HFV-216), Food
and Drug Administration, 7500 Standish
Place, Rockville, MD 20855, 301-295-
8749.

SUPPLEMENTARY INFORMATION: In a
notice published elsewhere in this issue
of the Federal Register, FDA is
withdrawing approval of NADA133-035
held by Ag-Mark, Inc., P.O. Box 127,
Teachey, NC 28464 and NADA 132-925
held by Quali-Tech, Inc., 318 Lake
Hazeltine Dr., Chaska, MN 55318-1093.
These NADA'’s provide for the
manufacture of Type B medicated feeds
containing lincomycin.

This final rule removes 21 CFR 558.325
(a)(8) and (a)(14) to reflect the
withdrawal of approval of these
NADA'’s.

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:
Authority: Secs. 512, 701 of the Federal

Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

§558.325 [Amended]

2. Section 558.325 Lincomyecin is
amended by removing and reserving
paragraphs (a)(8) and (a){14).
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Dated: December 17,1991.
Gerald B. Guest,
Director, Centerfor Veterinary Medicine.
[FR Doc. 91-30717 Filed 12-23-91: 8:45 am]
BILLING CODE <160-01-*«

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2610

Payment of Premiums: Correction

AGENCY: Pension Benefit Guaranty
Corporation.

action: Final rule; correction.

SUMMARY: This document corrects a
final rule that appeared in the Federal
Register of Friday, October 18,1991 (at
52 FR 52192), amending the Pension
Benefit Guaranty Corporation’s
regulation on Payment of Premiums (29
CFR part 2610) to reflect a statutorily
mandated increase in the PBGC
premium rates applicable to single-
employer plans. The amendment
omitted a change to the premium rate
figures in one section of the regulation.
This action is needed to correct that
omission.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel
(22500), Pension Benefit Guaranty
Corporation, 2020 K Street NW.,
Washington, DC 20006; 202-778-8850
(202-778-8859 for TTY and TDD). (These
are not toll-free numbers.)

SUPPLEMENTARY INFORMATION: On
October 18,1991 (52 FR 52192), the
Pension Benefit Guaranty Corporation
(“PBGC”) published in the Federal
Register an amendment to its regulation
on Payment of Premiums (29 CFR part
2610) to reflect a statutorily mandated
increase in the PBGC premium rates
applicable to single-employer plans. The
amendment omitted a change to the
premium rate figures in 29 CFR
2610.24(d). Accordingly, FR Doc. 91-
25141, appearing on page 52192 in the
issue of October 18,1991, is corrected by
adding, at the bottom of column 1 on
page 52193, the following:

PART 2610—[AMENDED]

§2610.24 [Amended]

5. Section 2610.24 is amended by
revising the words “the lesser of $34 or”
in paragraph (d) thereof to read “$34 (for
premium payment years beginning in
1988,1989, or 1990) or $53 (for premium
payment years beginning on or after
January 1,1991) or, if less,".
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Dated: December 18,1991.
James B. Lockhart I,
Executive Director, Pension Benefit Guaranty
Corporation.
[FR Doc. 91-30699 Filed 12-23-91; 8:45 am]
BILLING CODE 7708-01-M

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 701

Availability of Department of the Navy
Records and Publication of
Department of the Navy Documents
Affecting the Public

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

summary: This rule sets forth amended
regulations pertaining to the Department
of the Navy’s Freedom of Information
Act Program. The rule reflects changes
in the Secretary of the Navy Instruction
5720.42 series from which it is derived.
EFFECTIVE DATE: December 24,1991.

FOR FURTHER INFORMATION CONTACT:
Mrs. Doris M. Lama (OP-09B30P), Office
of the Chief of Naval Operations,
Washington, DC 20350-2000, Telephone:
(703] 614-2004/2817.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority cited below, the
Department of the Navy amends 32 CFR
part 701, subparts A, B, C, and D derived
from the Secretary of the Navy
Instruction 5720.42 series, which
implements within the Department of
the Navy the provisions of Department
of Defense Directives 5400.7 and 5400.7-
R series, Department of Defense
Freedom of Information Act Program (32
CFR part 286). This rule is being
published by the Department of the
Navy for guidance and interest of the
public in accordance with 5 U.S.C.
552(a)(1). It has been determined that
invitation of public comment on these
changes to the Department of the Navy'’s
implementing instruction prior to
adoption would be impracticable and
unnecessary, and it is therefore not
required under the public rulemaking
provisions of 32 CFR parts 286 and 701,
subpart E. Interested persons, however,
are invited to comment in writing on this
amendment. All written comments
received will be considered in making
subsequent amendments or revisions to
32 CFR part 701, subparts A, B, C, and D,
or the instruction upon which it is based.
Changes may be initiated on the basis of
comments received. Written comments
should be addressed to Mrs. Doris M.
Lama (OP-09B30P), Office of the Chief of
Naval Operations, Washington, DC
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20530-2000. It has been determined that
this final rule is not a "major rule”
within the criteria specified in section
1(b) of Executive order 12291 and does
not have substantial impact on the
public.

List of Subjects in 32 CFR Part 701

Administrative practice and
procedure, Freedom of Information,
Privacy.

Accordingly, 32 CFR part 701 is
amended as follows:

PART 701—AVAILABILITY OF
DEPARTMENT OF THE NAVY
RECORDS AND PUBLICATION OF
DEPARTMENT OF THE NAVY
DOCUMENTS AFFECTING THE PUBLIC

1. The authority citation for 32 CFR
part 701 continues to read as follows:

Authority: 5 U.S.C. 552.

2. Subparts A, B, C, and D are revised
to read as follows:

Subpart A—Department of the Navy
Freedom of Information Act Program

Sec.

7011
701.2
701.3
701.4

Purpose.

Applicability.

Definitions.

Policy.

701.5 Responsibility and authority.

701.6 Format and procedures for requesting
information under FOIA.

701.7 Procedures for processing FOIA
requests.

701.8 Records requiring special handling.

701.9 For Official Use Only.

701.10 FOIA appeals/judicial actions.

701.11 Publication, indexing, and public
inspection of certain classes of records.

Subpart B—FOIA Exemption Guidelines

701.21 General.
701.22 Exemption (b)(1).
701.23 Procedures for processing classified
documents.
701.24 Exemption (b)(2).
701.25 Exemption (b)(3).
701.26 Exemption (b)(4).
701.27 Exemption (b)(5).
701.28 Exemption (b)(6).
701.29 Exemption (b)(7).
701.30 Exemption (b)(8).
701.31 Exemption (b)(9).

Subpart C—Addresses for Department of
the Navy Records and Locations for Public
Inspection

701.31 Addresses for requests for
Department of the Navy records.

701.32 Locations at which Department of the
Navy records are available for public
inspection.

Subpart D—Fee Guidelines

701.40 FOIA Fees.
701.41 Definitions.
701.42 Application.
701.43 Fee restrictions.

701.44 Fee waivers.

701.45 Fee assessment.

701.46 Aggregating requests.

701.47 Effect of the Debt Collection Act of
1982 (Pub. L. 97-365).

701.48 Computation of fees.

701.49 Collection of fees.

701.50 Search time costs.

701.51 FOIA fee remittance/receipt controls.

701.52 Technical data fees.

701.53 Other technical data records.

*

* * * *

Subpart A—Department of the Navy
Freedom of Information Act Program

§701.1

Subparts A, B, C, and D of this part
implement the Freedom of Information
Act (5 U.S.C. 552), and the Department
of Defense Directives 5400.7 and 5400.7-
R seriesl, Department of Defense
Freedom of Information Act Program,
(See 32 CFR part 286) and promote
uniformity in the Department of the
Navy Freedom of Information Act
(FOIA) Program. It is written to provide
guidance to members of the public on
how and where to submit FOIA requests
and appeals within the Department of
the Navy.

Purpose.

§701.2 Applicability.

Subparts A, B, C, and D of this part
apply throughout the Department of the
Navy. It governs disclosure of agency
records to “any person,” which means
that any individual, to include foreign
citizens, partnerships, corporations,
associations and foreign, state, or local
governments, may use the FOIA to
obtain information. The exception to
that policy is that it does not apply to
Federal agencies or to fugitives from
justice.

(a) Requests from state or local
government officials. Requests from
state or local government officials for
naval records are treated the same as
any other requester.

(b) Requests from foreign
governments. Requests from foreign
governments for naval records are
treated the same as any other requester.
However, requests from foreign
governments that do not invoke the
FOIA shall be referred to appropriate
foreign disclosure channels and the
requester so notified.

(c) Privileged release to U.S.
Government officials. Naval records
may be authenticated and released to
U.S. Government officials if they are
requesting them on behalf of Federal
governmental bodies, whether

1Copies may be obtained if needed, from the U.S.
Naval Publications and Forms Center, Attn: Code
1053, 5801 Tabor Avenue, Philadelphia, PA 19120.
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legislative, executive, administrative, or
judicial. For example:

(1) To a committee or subcommittee of
Congress, or to either House sitting as a
whole.

(Note: Requests from Members of Congress
who are not seeking records on behalf of a
Congressional Committee, Subcommittee, or
either House Bitting as a whole, but on behalf
of their constituents, are treated the same as
any other requester).

(2) To the Federal courts, whenever
ordered by officers of the court as
necessary for the proper administration
of justice.

(3) To other Federal agencies, both
executive and administrative, as
determined by the head of a naval
activity or designee.

In those instances, naval activities shall
mark the records as "Privileged” and
"Exempt from Public Disclosure.” Any
special handling instructions shall also
be annotated on the records. Because
such releases are not made under the
provisions of the FOIA, they do not
impact on future decisions to release/
deny requests for the same records to
other requesters.

(d) Publication andpublic availability
ofspecial classes ofrecords. The
requirements of 5 U.S.C. 552 that certain
classes of Department of the Navy
regulatory, rulemaking, and
organizational records must be
published in the Federal Register for the
guidance of the public and made
available for public inspection and
copying are implemented in 32 CFR part
701, subpart C.

(e) Public affairs regulations.
Subparts A, B, C, and D of this part are
intended to complement, not restrict, the
conduct of Department of the Navy
public affairs, media relations,
community relations and internal
relations functions and practices
authorized in Secretary of the Navy
Instruction 5720.44 series, “Department
of the Navy Public Affairs Regulations.”
Should the practices authorized in that
instruction conflict in any respect, the
provisions of these subparts shall be
controlling.

(f) U.S. Navy Regulations. Release of
a record to a member of the public under
FOIA shall be deemed to have occurred
in the discharge of official duties
(Article 1120, U.S. Navy Regulations
(1990)). Process a request by a member
of the public under the instructions
outlined in Section 3 of Chapter 11, U.S.
Navy Regulations.

(g) Otherdirectives. The following
directives, and other directives and
instructions cited in part 701, to the
extent they do not conflict, provide
additional information relating to

subparts A, B, C, and D of this part.
Should the practices authorized in the
directives conflict in any respect, the
provisions of these subparts shall be
controlling.

(1) Marine Corps Manual, paragraph
1015 (NOTAL); Marine Corps Order
P5720.56, Availability to the Public of
Marine Corps Records (NOTAL); and for
Headquarters, U.S. Marine Corps, HQO
P5000.12, Chapter 10 (NOTAL) and HQO
5720.9 (NOTAL).

(2) Federal Personnel Manual,
chapters 293, 294, 297, 335, 339, and 713
(NOTAL)—release of information from
active and inactive civilian personnel
records.

(3) Manual of the Medical
Department, U.S. Navy (NAVMED P-
117), Chapters 23-70 through 23-79
(NOTAL) release of information from
active and inactive medical records.

(4) JAGINST 58G0.7C, Manual of the
Judge Advocate General JAGMAN),
Chapter V (NOTAL).

(h) Relationship between FOIA and
the Privacy Act (PA). Not all requesters
are knowledgeable of the appropriate
statutory authority to cite when
requesting records. In some instances,
they may cite neither Act, but will imply
one or both Acts. For those reasons, the
following guidelines are provided to
ensure that requesters receive the
greatest amount of access rights under
both Acts.

(1) Requesters who seek records about
themselves contained in a PA system of
records and who cite or imply PA, will
have their requests processed under the
provisions of PA (see subpart F of this
part).

(2) Requesters who seek records about
themselves which are not contained in a
PA system of records and who cite or
imply PA, will have their requests
processed under FOIA provisions, since
they have no access under PA.

(3) Requesters who seek records about
themselves which are contained in a PA
system of records and who cite or imply
FOIA or both Acts will have their
requests processed under the time limits
of FOIA and the exemptions and fees of
PA. That is appropriate since greater
access will be received under PA.

(4) Requesters who seek access to
agency records and who cite or imply
PA and FOIA, will have their requests
processed under FOIA.

(5) Requesters who seek access to
agency records and who cite or imply
FOIA, will have their requests processed
under FOIA.

If the requester has failed to cite the
appropriate Act, naval activities shall
apprise the requester in the final
response under which Act his/her
request was processed.
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§701.3 Definitions.

(a) FOIA request A written request
for Department of the Navy records,
made by "any person,” including a
member of the public (U.S. or foreign
citizen), an organization, or a business,
but not including a Federal agency or a
fugitive from the law that either
explicitly or implicitly invokes 5 U.S.C.
552, Department of Defense Directives
5400.7 and 5400.7-R series, “Department
of Defense Freedom of Information Act
Program” (see 32 CFR part 286) and/or
subparts A, B, C, and D of this part.

(b) Agency record. (1) The products of
data compilation, such as all books,
papers, maps, and photographs, machine
readable materials, or other
documentary materials, regardless of
physical form or characteristics, made
or received by an agency of the United
States Government under Federal law or
in connection with the transaction of
public business and in Department of
the Navy's possession and control at the
time a FOIA request is made.

(2) The following are not included in
this definition:

(i) Objects or articles, such as
structures, furniture, paintings,
sculpture, three-dimensional models,
vehicles, equipment, and parts of
wrecked aircraft and ships, whatever
their historical value, or value as
evidence.

(ii) Administrative tools by which
records are created, stored, and
retrieved, if not created or used as
sources of information about
organizations, policies, functions,
decisions, or procedures of a naval
activity. Normally, computer software,
including source code, object code, and
listings of source and object codes,
regardless of medium are not agency
records (that does not include the
underlying data which is processed and
produced by such software and which
may in some instances be stored with
the software). Exceptions to this
position are outlined in § 701.3(b)(3).

(iif) Anything that is not a tangible or
documentary record, such as an
individual's memory or oral
communication.

(iv) Personal records of an individual
not subject to agency creation or
retention requirements, created and
maintained primarily for the
convenience of an agency employee,
and not distributed to other agency
employees for their official use.

(v) Information stored within a
computer for which there is no existing
computer program for retrieval of the
requested information.

(3) In some instances, computer
software may have to be treated as a
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agency record and processed under the
FOIA. Such situations are rare and shall
be treated on a case-by-case basis.
Examples of when computer software
may have to be treated as an agency
record are:

(i) When the data is embedded within
the software and cannot be extracted
without the software. In that situation,
both the data and the software must be
reviewed for release or denial under
FOIA.

(i) Where the software itself reveals
information about organizations,
policies, functions, decisions, or
procedures of a naval activity, such as
computer models used to forecast
budget outlays, calculate retirement
system costs, or optimization models or
travel costs.

Review exemptions (b)(4) and (b)(5) at
§ 701.26 and § 701.27 of subpart B of this
part for guidance on release
determinations of computer software.

(4) A record must exist and be in the
possession and control of the
Department of the Navy at the time of
the request to be considered subject to
this part and the FOIA. There is no
obligation to create, compile, or obtain a
record to satisfy a FOIA request.

(5) If unaltered publications and
processed documents, such as
regulations, manuals, maps, and related
geophysical materials are available to
the public through an established
distribution system with or without
charge, the provisions of 5 U.S.C.
552(a)(3) normally do not apply and they
need not be processed under the FOIA.
Normally, documents disclosed to the
public by publication in the Federal
Register also require no processing
under the FOIA. In such cases, naval
activities should direct the requester to
the appropriate source to obtain the
record.

(c) Release authority. Release
authorities are commanding officers and
heads of Navy and Marine Corps shore
activities or their designee that are
authorized to furnish copies of records
under their cognizance for which no
FOIA exemption applies.

(d) Initial Denial Authority (IDA). An
official who has been granted authority
to withhold records under FOIA, either
in whole or in part, based on the FOIA
exemptions. IDAs may also grant or
deny requests for reduction or waiver of
fees. See § 701.5 for a list of IDAs.

(e) Appellate authority. The Secretary
of the Navy (SECNAV) has delegated
his appellate authority to the Navy
Judge Advocate General (NJAG) and the
General Counsel (OGC) to rule on
administrative appeals of denials of

FOIA requests for information under
their cognizance, as outlined in § 701.10.

() Administrative appeal. A request
by a member of the general public, made
under FOIA, asking the appellate
authority to reverse the IDA’s decision
to withhold all or part of a requested
record or to deny a request for waiver or
reduction of fees. A requester may also
file an administrative appeal for non-
response to a FOIA request within the
statutory time limits or for a “no record”
response if he/she believes an adequate
search was not conducted.

(9) Public interest. Public interest is
official information that sheds light on a
naval activity’s performance of its
statutory duties because it falls within
the statutory purpose of FOIA in
informing citizens about what their
government is doing. That statutory
purpose, however, is not fostered by
disclosure of information about private
citizens that is accumulated in various
governmental files that reveals little or
nothing about an agency’s or official’s
own conduct.

(h) Electronic data. Electronic data
are those records and information which
are created, stored, and retrieved by
electronic means. This does not include
computer software, which is the tool by
which to create, store, or retrieve
electronic data.

(i) Naval Nuclear Weapons
Information (NNWI). Information,
classified or unclassified, which may be
Restricted Data or Formerly Restricted
Data, that relate to the production and
utilization of nuclear weapons and/or
nuclear weapon delivery systems.
NNWI can be subdivided into three
major categories:

(1) The production of nuclear
weapons/delivery systems, such as
research and development, design,
manufacture, cost, testing, inventory,
and arrangement of nuclear weapons/
delivery systems.

(2) The utilization of nuclear
weapons/delivery systems, such as
operations, employment, command and
control, training, administration,
readiness and readiness inspections,
allocations, stockpile, capabilities,
transportation, logistics, storage,
location, maintenance, and repair of
nuclear weapons/delivery systems.

(3) Areas common to both nuclear
weapons/delivery systems production
and utilization, such as characteristics,
effects, performance, vulnerabilities,
reliability, safety, security (including
physical security and administrative
procedures), and accidents of nuclear
weapon/delivery systems.
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§701.4 Policy.

It is Department of the Navy policy to
make its records available to requesters
in accordance with FOIA. When
requested, Navy and Marine Corps
activities shall assist requesters in
complying with the administrative
requirements necessary to request
materials sought under the Act.

(a) Openness with the public. The
public has a right to information
concerning the activities of its
government. Department of the Navy
policy is to conduct its activities in an
open nmnner and to provide the public
with a maximum amount of accurate
and timely information concerning its
activities, consistent always with the
legitimate public and private interests of
the American people. A Department of
the Navy record requested by a member
of the public who follows rules
established by proper authority shall
only be withheld when it is exempt from
mandatory public disclosure based on
one or more of the nine FOIA
exemptions.

(b) Avoidance ofprocedural
obstacles. Naval activities shall ensure
that procedural matters do not
unnecessarily impede a requester from
obtaining Department of the Navy
records promptly. Naval activities shall
provide assistance to requesters to help
them understand and comply with
procedures established by this
instruction. Fees shall not be used to
discourage requesters (see subpart D of
this part).

(c) Prompt action on requests. When a
requester complies with the procedures
established in this instruction for
obtaining naval records, the request
shall receive prompt attention. A reply
shall be dispatched within 10 working
days, unless a delay is authorized. Ifa
naval activity has a significant number
of requests (i.e., 10 or more), the
requests shall be processed in order of
receipt. This, however, does not
preclude a naval activity from acting on
a request which can be easily answered,
regardless of its ranking within the order
of receipt. A naval activity may also
expedite action on a request regardless
of its ranking within the order of receipt
upon a showing of exceptional need or
urgency. Exceptional need or urgency is
determined at the discretion of the
activity processing the request.

(d) Use ofexemptions/discretionary
release. Department of the Navy policy
is to make records publicly available,
unless they qualify for withholding
under one or more of the nine FOIA
exemptions (see subpart B of this part
for an in-depth review of the
exemptions). Naval activities may elect
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to make a discretionary release. A
discretionary release to one requester
may, however, preclude the withholding
of similar information under a FOIA
exemption if subsequently requested by
the same individual or someone else.
Suggest the following language be
included with the discretionary release
of any record that could be subject to
withholding:

The information you requested is subject to
being withheld under section (b) of the
Freedom of Information Act. The release of
this material to you by the Department of the
Navy is discretionary and does not constitute
a waiver of our right to claim this exemption
for similar records in the future.

Additionally, a discretionary release
is generally not appropriate for records
exempt from disclosure under
exemptions (b)(1)—classified: (b)(3)—
exempted by statute; (b)(4)—trade
secret/proprietary; (b)(6)—personal
privacy; and (b)(7)(C)—personal
information contained in investigatory
records which if released would
constitute an unwarranted invasion of
privacy. Exemptions (b)(4), (b)(6), and
(b)(7)(C) cannot be claimed for
information which was supplied by the
requester of the information.

(e) Public domain. Nonexempt records
released under this instruction are
considered in the public domain. Exempt
records released under this instruction
or other statutory or regulatory authority
may be considered to be in the public
domain only when their release
constitutes a waiver ofa FOIA
exemption. When release does not
constitute such a waiver, such as
disclosure to a properly constituted
advisory committee or a Congressional
Committee, the released records do not
lose their exempt status. Also, while
authority may exist to disclose records
to individuals in their official capacity,
this instruction applies if the same
individual seeks the records in a private
or personal capacity.

(f) Creating a record. (1) A record
must exist and be in the possession and
control of the Department of the Navy at
the time of the search to be considered
subject to FOIA. Mere possession of a
record does not presume departmental
control; such records, or identifiable
portions, should be referred to the
originating activity for direct response to
the requester. There is no obligation to
create or compile a record to satisfy a
FOIA request. A naval activity may,
however, compile a new record ifitis a
more useful response to the requester, or
less burdensome to the naval activity
than providing existing records, and the
requester does not object. The cost of
creating or compiling such a record may

not be charged to the requester unless
the fee for creating the record is equal to
or less than the fee which would be
charged for providing the existing
record. See subpart D of this part for
fees.
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5400.7 and 5400.7-R series, Department
of Defense Freedom of Information Act
Program (see 32 CFR part 286). CNO has
designated the Assistant Vice Chief of
Naval Operations (OP-09B30) as
principal Department of the Navy FOIA

2) With respect to electronic data, thecoordinator to:

issue of whether records are actually or
merely extracted from an existing
database is not always readily apparent.
Consequently, when responding to FOIA
requests for electronic data where
creation of a record, programming, or
particular format are questionable,
naval activities should apply a standard
of reasonableness (i.e., if the capability
exists to respond to a request, and the
effort would be a “business as usual”
approach, then the request should be
processed; however, the request need
not be processed when the capability to
respond does not exist without a
significant expenditure of resources,
thus not being a normal “business as
usual” approach). In such instances, the
requester is advised that no record
exists and the FOIA does not require
agencies to create or compile a record to
satisfy a FOIA request.

(g) Reasonably segregable
information. FOIA requires that all
“reasonably segregable” information
must be released when the meaning of
these portions is not distorted by
deletion of the denied portions, and
when it reasonably can be assumed that
a skillful and knowledgeable person
could not reasonably reconstruct the
excised information. When a record is
denied in whole, the response to the
requester will specifically state that it is
not reasonable to segregate portions of
the record for release.

(h) Specialmail services. Naval
activities are authorized to use
registered mail, certified mail,
certificates of mailing, and return
receipts. However, this use should be
limited to instances where it appears
advisable to establish proof of dispatch
or receipt of FOIA correspondence.

(i) Authentication ofrecords released
under FOIA. In addition to the
requirements of FOIA, records provided
under FOIA shall be authenticated when
necessary to fulfill an official
governmental or other legal function.
Authentication will be made with an
appropriate seal. This service is not
included in the FOIA fee schedule and
naval activities may charge $5.20 for
each authentication.

§701.S Responsibility and authority.

(a) ChiefofNaval Operations (CNO).

CNO is designated as the official
responsible for administering and
supervising the execution of 5 U.S.C. 552
and Department of Defense Directives

(1) Set Department of the Navy policy
on the provisions of the FOIA.

(2) Serve as principal advisor on all
FOIA matters.

(3) Oversee the administration of the
FOLA program, which includes
preparing the Department of the Navy
Annual FOIA Report for submission to
Congress.

(4) Develop a Navy-wide FOIA
training program and serve as training-
oversight manager.

(5) Conduct staff assistance visits
within the Department of the Navy to
review compliance with 5 U.S.C. 552 and
subparts A, B, C, and D of this part.

(6) Set Department of the Navy policy
on the marking, handling, safeguarding
and transmission of documents marked
“For Official Use Only.”

(b) Commandant ofthe Marine Corps
(CMC). CMC is responsible for
administering and supervising the
execution of this instruction within the
Marine Corps. The Commandant has
designated the Director, Manpower
Management Information Systems
Division (HQMC (Code Ml)) as the
FOIA Coordinator for Headquarters,
U.S. Marine Corps.

(c) FOIA coordinator. Each addressee
is responsible for implementing and
administering a FOIA program under
this instruction. Each addressee shall
designate a FOIA Coordinator to:

(1) Serve as principal point of contact
on FOLA matters.

(2) Provide training for activity/
command personnel on the provisions of
5 U.S.C. 552 and subparts A, B, C, and D
of this part

(3) Issue an implementing instruction
which designates the activity’s FOIA
Coordinator and Initial Denial
Authority(ies), provides guidance on the
marking, handling, and safeguarding of
documents marked FOUO, FOIA
records disposition, and FOIA
processing procedures.

(4) Review internal directives,
practices, and procedures, including
those for forms and records, for
conformity with this instruction, when
applicable.

(5) Compile input and submit
consolidated Annual FOIA Report to
Echelon 2 FOIA Coordinator, who, in
turn, will provide consolidated report to
CNO (OP-09B30).
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(6) Review activity conformance with
the marking, handling, transporting, and
safeguarding of FOUO information.

(7) Provide guidance on handling
FOIA requests and the scope of the
FOIA exemptions.

(8) Review subpart C of this part and
provide CNO (OP-09B30) with updated
information, as appropriate.

(9) Conduct staff assistance visits
within command and lower echelon
commands to ensure compliance with
FOIA.

(10) Echelon 2 FOIA Coordinators
shall provide CNO (OP-09B30) with a
complete listing of all FOIA
Coordinators under their jurisdiction.
Such information should include activity
name and address, office code, name of
FOIA Coordinator, and commercial and
autovon telephone numbers.

(d) Release Authorities. (1) The role of
the release authority is to respond to
requests for documents under his/her
cognizance for which no FOIA
exemption applies. Release authorities
are commanding officers and heads of
ail Navy and Marine Corps activities
(departmental and field).

(2) Release authorities are required to
coordinate with officials having
cognizance over the subject matter of
the requested record, if there is a
question as to its reieasability.
However, if it is determined that a
requested record requires withholding,
in whole or in part, the release authority
must refer the documents along with
recommendations regarding release to
the initial denial authority (IDA) in the
chain of command. If geographically
isolated, the release authority may
forward the request to another IDA, if so
authorized by the IDA in the chain of
command.

(3) For records which are part of the
Navy’s Privacy Act (PA) systems of
records, the record custodian specified
in the systems notice is the appropriate
authority to respond to the request.

(e) Initial Denial Authorities (IDAS).
(1) The IDA role is to deny and grant
requests, either in whole or in part, for
documents or records under his or her
cognizance; to grant one 10-working day
formal extension to the time limit for
responding to FOIA requests; and to
deny requests to waive or reduce FOIA
fees when the information sougkt relates
to matters within their respective
geographical areas of responsibility or
chain of command.

) Within the Department of the
Navy, the following chief officials, their
respective vice commanders, deputies,
and their principal assistants are
designated as IDAs.

(i) Department of the Navy: Civilian
Executive Assistants; CNO; CMC; Chief

of Naval Personnel; Commanders of the
Naval Systems Commands, Naval
Intelligence Command, Naval Security
Group Command, and Naval Computer
and Telecommunications Command;
Chief, Bureau of Medicine and Surgery;
Auditor General of the Navy; Naval
Inspector General; Director, Office of
Civilian Personnel Management; Chief
of Naval Education and Training;
Commander, Naval Reserve Force; Chief
of Naval Research; Commander, Naval
Oceanography Command; heads of DON
Staff Offices, Boards, and Councils; Flag
Officers. NJAG and his Deputy, and the
OGC and his Deputies, are excluded
from this grant of authorization. While
the NJAG and OGC are not Initial
Denial Authorities, they are authorized
to further delegate the authority
conferred here to other senior officers/
officials within NJAG and OGC.

(ii) Initial Denial Authorities may
choose to delegate initial denial
authority to those major activities under
their control that receive voluminous
requests. Such action is discretionary
and should be limited.

(iii) For the shore establishment:

(A) All officers authorized under
Article 22, Uniform Code of Military
Justice (UCMJ), or designated in section
0120, Manual of the Judge Advocate
General, to convene general courts-
martial.

(B) Commander, Naval Investigative
Service Command and Deputy
Commander, Naval Legal Service
Command.

(iv) In the Operating Forces: All
officers authorized by Article 22, UCMJ,
or designated in section 0120, Manual of
the Judge Advocate General (JAGINST
5800.7C), to convene general courts-
martial.

§701.6. Formatand procedures for
requesting information under FOIA.

(a) Minimum requirements. In an
effort to eliminate any unnecessary
burdens on members of the public, the
Department of the Navy does not
require requesters to complete a specific
form to file a FOIA request. A request
can be written or typed, but at a
minimum should:

(1) Be in writing and indicate
expressly, or clearly imply, thatitis a
request under 5 U.S.C. 552, Department
of Defense Directives 5400.7 and 5400.7-
R, Department of Defense Freedom of
Information Act Program (see 32 CFR
part 286), or subparts A, B, C, and D of
this part. Verbal requests are not
honored.

(2) Contain a reasonable description
of the particular record(s) requested to
enable naval personnel to locate or
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identify the particular record(s) desired
with a reasonable amount of effort.

3) Contain a clear statement of the
requester’s willingness to pay all fees or
those up to a specified amount if the
fees are expected to exceed the
minimum fee waiver threshold, or
provide satisfactory evidence that he or
she is entitled to a waiver or reduction
of such fees.

(b) Identification ofaddressees. To
expedite processing of requests,
requesters should submit written
requests directly to the naval activity
having cognizance over the records and
clearly show all addressees within the
Department of the Navy, Department of
Defense, or other Federal agency to
whom that or a similar request was also
sent That procedure will reduce
processing time requirements and
ensure better inter and intra-agency
coordination. Naval activities are under
no obligation to establish procedures to
receive hand delivered requests.

(c) Reasonably describe the reccrd(s)
being sought Identification of the record
being sought is the responsibility of the
requester. The requester must provide a
description of the document that enables
the Government to locate the record
with a reasonable amount of effort
FOIA does not authorize "fishing
expeditions.” If a request does not
contain a reasonable description, the
naval activity shall advise the requester
of the defect and when possible assist
the requester in reframing the request.
Naval activities are not obligated to act
on the request until the requester
responds with more specificity. When
practical, naval activities shall assist the
requester in identifying the records
sought and in reformulating the request
to reduce the burden on the agency in
complying with FOIA.

(1) The following guidelines are
provided for “fishing expedition”
requests and are based on the principle
of reasonable effort. Descriptive
information about a record may be
divided into two broad categories—file
related and event related. File related
includes information on the type of
record (e.g., memorandum, letter, etc.),
title, index citation, subject area, date
the record was created, and originator.
Event related includes the
circumstances resulting in the record’s
creation or date and circumstances
surrounding the event the record covers.

(2) Generally, a record is reasonably
described when the description contains
sufficient file related information to
permit an organized non-random search
of the activity’s filing arrangements and
existing retrieval systems, or when the
record contains sufficient event related
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information needed to conduct such a
search.

(3) The following guidelines deal with
requests for personal records.
Ordinarily, when personal identifiers
are provided only in connection with a
request for records concerning the
requester, only records retrievable by
personal identifiers neéd be searched.
Search for such records may be
conducted under PA procedures (see
subpart F of this part). No record may be
denied that is releasable under FOIA.

(4) The previous guidelines
notwithstanding, the decision of a naval
activity concerning reasonableness of
description must be based on knowledge
of its files. If the description enables
naval personnel to locate the record
with reasonable effort, the description is
adequate. However, if a naval activity
receives a request not “reasonably
described” it shall notify the requester
of the defect and provide guidance on
specificity required to begin a search.

(d) Fees. (1) Fees may not be used to
discourage requesters. If fees are
expected to exceed the minimum fee
waiver threshold of $15.00, the requester
is required to address fees in the
request, i.e., a willingness to pay all fees
or those up to a specified amount, or
request a waiver/reduction of fees.

) To assist naval activities in
determining assessable fees, requesters
are encouraged to identify the fee
category for which they wish to be
considered. If the requester believes he/
she qualifies for a waiver/reduction of
fees, requesters are required to provide
specific justification regarding
qualification for a waiver so that
decision can be rendered. See Subpart D
of this Part 701 for further information
on fees.

(e) Treatment ofrequests which do
not meet the minimum requirements. (1)
In those instances when a request does
not meet the minimum requirements,
naval activities should nonetheless
return the requests within 10 working
days and advise the requester of how to
perfect the request. Naval activities may
contact the requester by telephone to
refine the request. For example, if a
requester has failed to “reasonably
describe” the records being sought, he/
she may be asked to provide identifying
data such as location, timeframe,
originator, background information, etc.,
to enable a search. If the requester has
failed to mention fees and fees are
applicable, the requester should be
provided an estimate of the cost
involved in processing the request.
When practicable, naval activities are
encouraged to contact requesters to
clarify what they are seeking.

2) If a request fails to qualify within
this instruction but the requested record
is available and releasable in its
entirety, the responding official may
provide a copy of the record if he or she
determines it to be in the best interest of
the activity. This provision is within the
sole and exclusive discretion of the
responsible official of the activity
concerned and does not create an
exception to or grounds for waiver of
the minimum requirements.

§701.7 Procedures for processing FOIA
requests.

(a) Control system. All requests for
records which cite or imply the FOIA
must be entered into a formal control
system, either manual or computerized,
that is designed to track the request
from receipt to response. Information
contained in the tracking system should
at a minimum include the name of the
requester, the date of the request, the
date the request was received, suspense
date, and the date the response was
made. This will ensure that the
requester is apprised of the status of
his/her request within 10 working days
and will provide required information
should the requester challenge the
processing of his/her request.

(1) Receipt controls. At a minimum,
date stamp the request upon receipt,
establish a suspense control record and
follow-up procedures, and
conspicuously stamp or label the request
“FREEDOM OF INFORMATION ACT
REQUEST" to indicate priority handling
throughout processing. Naval activities
are encouraged to assign a FOIA Case
Number for each request and to apprise
the requester of the number assigned.
This number is an effective tool for
tracking, filing, and retrieving the
request

(2) Forwarding controls. As a rule,
requests forwarded to another activity
for action should have the letter of
referral and envelope conspicuously
stamped or labeled “FREEDOM OF
INFORMATION ACT REQUEST” and a
record shall be kept of the request, and
the date and activity to which it was
forwarded.

(b) Time limits. Once a request has
been received by a naval activity having
cognizance over the requested record(s),
that activity has 10 working days
(excluding Saturdays, Sundays, and
legal holidays) to issue a letter which
advises the requester of the action to be
taken on the request (i.e., documents are
denied; documents are released;
documents will be released within a
specific timeframe). If a naval activity is
unable to comply with the request
within the 10 working day timeframe,
then a formal or informal time extension

66579

must be pursued and a letter forwarded
to the requester advising of the
extension.

1) A formal time extension letter is
issued in those instances where an
activity requires up to an additional 10
working days to respond to a request
because of the need to:

(1) Search. The need to search for and
collect records located in whole or part
at places separate from the activity
processing the request;

(ii) Examine. The need to search for,
collect, and examine a substantial
number of records responsive to a
request; or,

(iii) Consult. The need to consult with
another naval activity or federal agency
with a substantial interest in the
determination of the request.

(2) A formal time extension response
must be issued by the IDA within 10
working days of receipt of the request,
describe the circumstance(s) for the
delay, and indicate the anticipated date
for a substantive response.

(3) In those instances where itappears
the request might be ultimately denied,
in whole or in part, the appellate
authority (i.e., NJAG or OGC) may be
consulted by expeditious means prior to
authorizing a formal extension.

(4) In those instances when it is
anticipated the normal statutory time
limits (including the statutory time
extension) are insufficient to provide a
response, the IDA shall acknowledge the
request in writing prior to the expiration
of the normal statutory time limits
(including the statutory time extension),
describe the circumstance(s) requiring
the delay and indicate the anticipated
date for the substantive response. The
requester shall be advised that an
appeal may be made to the cognizant
appellate authority within 60 calendar
days or await a substantive
determination by a specified date. It
shall be made clear that such an
agreement does not prejudice the right
of the requester to appeal an adverse
substantive determination.

(5) In those unusual cases where the
statutory time limits cannot be met and
no informal extension has been agreed
to, the inability to process any part of
the request within the specified time
should be explained to the requester,
with notification that the delay may be
treated as an initial denial with a right
to appeal, or that the requester may
agree to await a substantive response
by an anticipated date. It should be
made clear that any such agreement
does not prejudice the right of the
requester to appeal the initial decision
after it is made. Further, naval activities
should be advised that the requester still
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retains the right to treat this delay as a
defacto denial with full administrative
remedies.

(6) Informal extension of time limits—
a recommended alternative is to
negotiate an informal extension of time
with the requester. The advantages
include the ability to agree on a
mutually acceptable date to respond
that exceeds 10 working days, and the
letter of confirmation does not require
the signature of an IDA. Additionally, it
does not impact on the additional days
the appellate authority may take when
responding to an appeal.

(c) Decision torelease records.
Release authorities may release records
under their cognizance which do not
qualify for denial under FOIA
exemptions. Such responses should be
made within the applicable time limits
of FOIA and should be processed as
follows:

(1) If the requested records are
releasable in their entirety, release
authorities should forward the records
to the requester and advise of any
applicable fees.

(2) If the requested records are
releasable in their entirety but not yet
available, the release authority should
notify the requester the request has been
approved and the requested records will
be forwarded by a specified date.

(3) If the request for examination of
records is approved, notify the requester
of the time and place.

(d) Processing documents originated
by/created for another activity. (1) Ifan
official receives a request for records
that he or she holds, but which were
originated by another naval activity, the
official shall normally coordinate with
that activity prior to referring the FOIA
request and copies of the requested
documents to the originator for direct
response. The naval activity that
initially received the request is
responsible for notifying the requester of
the referral. The originating naval
activity shall not release or deny such
records without prior consultation with
the referring naval activity.

2) If an official receives a request for
records that he or she holds, but were
created for another naval activity or
government agency, the official shall
refer the FOIA request and copies of the
requested documents to that activity/
agency for direct response, after
coordination and concurrence. The
activity/agency may have an equally
valid interest in withholding the record
as the naval activity that created it. In
such referrals, the naval activity should
provide a recommendation concerning
release with the referral. The naval
activity that initially received the

request is responsible for notifying the
requester of the referral.

(e) Processing misdirected requests.
Requesters are not always aware of the
correct activity to address a FOIA
request.

(1) A request received by a naval
activity having no records responsive to
the request shall only be referred to
another naval activity if the activity
contacts the naval activity and confirms
its cognizance over the requested
information. When a member of the
public complies with the procedures
established in this instruction for
obtaining records, the request shall
receive prompt attention and a reply
dispatched within 10 working days,
unless a delay is authorized. Each naval
activity is responsible for developing
procedures to ensure the expeditious
handling, prompt retrieval, and review
of requested records. The 10 working
day time limit commences upon receipt
of the request by the cognizant activity.

(2) If the cognizant official is unable to
respond to the requester within the
statutory time limit, he or she may seek
a formal or informal extension of time.

(3) Ifa naval activity has a significant
number of requests (e.g., 10 or more), the
requests generally will be processed in
order of receipt. But a naval activity
may commence action on an easily
answered request regardless of its
ranking within the order of receipt

(f) Decision to deny records in whole
orinpart. To deny a requested record
that is in the possession and control of
the Department of the Navy, it must be
determined that the record is included in
one or more of the nine categories of
records exempt from mandatory
disclosure as provided by the FOIA and
addressed at subpart B of this part.

(1) Because release authorities cannot
deny information, they must forward
responsive documents along with their
release determination to an IDA for
consideration and response to the
requester. In those instances, the release
authority will apprise the requester that
his/her request and responsive
documents were referred to the activity
having cognizance over the documents
for a release determination and direct
response to the requester. The referral to
an IDA shall include a copy of the
request, documents responsive to the
request, recommendation on partial/
total denial, and supporting rationale for
the exemption(s) claimed.

(2) When an IDA receives a referral
from a subordinate activity
recommending a FOIA request be
denied in whole or in part, or receives a
FOIA request for documents under his/
her cognizance, the IDA shall take one
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of the following actions within 10
working days:

(1) Deny or release the requested
information. If an IDA determines the
record contains information which is not
releasable under FOIA, and any
releasable information contained in the
record is not reasonably segregable from
the non-releasable information, notify
the requester of the exemption(s)
claimed and provide procedures to be
followed should the requester decide to
appeal the determination to appellate
authority.

(ii) If unable to respond within the
applicable time limits, explain the
reason(s) for the delay to the requester,
with notification that he or she may
treat this delay as an initial denial with
a right to submit an administrative
appeal to the cognizant appellate
authority, or that the requester may
agree to await a substantive
determination by a specified date. It
shall be made clear that any such
agreement does not prejudice the right
of the requester to appeal an adverse
substantive determination.

(iii) If an IDA determines that the
requester’s claimed entitlement to
waiver/reduction of fees is not
warranted, IDAs shall notify the
requester of such determination, provide
the reason(s) for the denial, and advise
the requester of the right to appeal the
determination to the cognizant appellate
authority within 60 calendar days. If the
requester appeals the denial to waive/
reduce fees, the release of the records
may be withheld until the fee is paid or
the appellate authority grants a waiver/
reduction of fees.

3) IDAs are responsible for
maintaining copies of initial denials in a
form suitable for rapid retrieval,
periodic statistical compilation, and
management evaluation.

(9) Excising documents. (1) Classified
documents. Since FOIA requires that all
reasonably segregable portions of
documents be released to the requester,
there will be instances when portions of
documents which contain classified
markings are subject to release. In these
instances, naval activities shall cross
through the classified markings that
appear at the top and bottom of the
document and cross through any
classified paragraph markings that are
being released. This practice is
necessary to eliminate any appearance
that a “classified” document was
released.

(2) Unclassified documents. Naval
activities are encouraged to “blank out”
and bracket the denied information and
annotate the exemption(s) claimed. This
practice will permit the requester to
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easily identify information being
withheld and the basis for withholding.

(h) "Other Reasons ’for not releasing
arecord. Besides denying a records in
whole or in part, there are six “other
reasons” for not releasing a record. In
most instances, these “other reason*
responses do not constitute a denial of
information and therefore do not require
the signature of an IDA. They are:

(1) Transferred request. Requester
advised that his/her request and/ or
requested documents have been
transferred to another naval activity or
federal agency having cognizance over
the requested information for action and
direct response.

(2) Lack ofrecords. Requester advised
that a search of files held by the naval
activity has resulted in a failure to
locate any responsive records. Such
response now requires that a requester
be advised of his/her right to appeal the
adequacy of the search to the cognizant
appellate authority. The response does
not normally require the signature of an
IDA.

(3) Failure ofrequester to reasonably
describe records being sought.
Requester advised that his/her request
requires specificity with regard to
description of the records being sought
to enable the naval activity to conduct a
reasonable search. Such responses
generally apprise the requester of the
kind of specificity required.

(4) Otherfailures by requester to
comply with published rules and/or
directives. Requester advised that he/
she has failed to comply with
established rules/directives, such as
failure to agree to pay fees, and
therefore the request is being returned
for refinement

(5) Withdrawal. Requester contacted
the naval activity by telephone or letter
and advised he/she wishes to cancel the
request or appeal.

(6) Not an agency record. Requester
advised the information/records he/she
seeks is not an agency record as defined
by § 701.3 of Subpart A.

(i) Consultation/coordination. The
Department of the Navy processes
thousands- of FOIA requests annually.
Because there is no central repository
for records and no central release/
denial authority, proposed responses
shall be properly coordinated and
appropriate officials consulted prior to a
response being made to the requester.
Specifically:

{1} Naval activities and federal
agencies with a substantial interest in
the subject matter of the requested
records should be consulted prior to
release or denial of information.

(2) Public affairs officers or the Chief
of Information (CHINFO) should be
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consulted when a FOIA request is
received from a news media
representative, the records requested
are considered newsworthy, or a denial
of a request is expected to be publicly
challenged. CHINFO should be promptly
notified of any release having evident
public affairs implications and a copy of
the request and response should be
provided.

3) The appropriate JAG attorney or
field counsel should be consulted on the
interpretation and application of this
instruction where a denial of a request
is expected to be judicially challenged.

(1) Response to the requester. (1)
Initial determinations to release or deny
a record normally shall be made and the
decision reported to the requester within
10 working days after receipt of the
request by the official designated to
respond. When the time for response
becomes an issue, the official
responsible for replying shall
acknowledge to the requester the date of
the receipt of the request.

(2) When a decision is made to
release a record, a copy should be made
available promptly to the requester once
he or she has complied with preliminary
procedural requirements.

(3) When a request for a record is
denied in whole or in part, the official
designated to respond shall inform the
requester in writing of the IDA’s name,
rank, and title, shall cite the specific
exemptkm(s) that apply in sufficient
detail, and provide the requester with
the name and address of the appellate
authority, should the requester desire to
file an appeal. When claiming
exemption “(b)(1),” IDAs shall to the
extent reasonably feasible, provide the
requester with a summary of the
applicable criteria for classification.
Additionally, the marking “For Official
Use Only” on a requested document
does not constitute a basis for denial.
Rather, it alerts the reviewer that the
document may contain information
which is protectible under exemptions
(b)(2) through (b)(9). It is up to the
reviewing official to advise the
requester of the applicable exemptions
and to release all “reasonably
segregable” information.

(k) Fees. The final response to the
requester should contain information on
the fee status of the request Generally,
information shall reflect one or more of
the following conditions:

() “The fees for processing your
request total $. Please forward your
check or money order made payable to
the Treasurer of the United States to this
office within 30 days.” Subpart D of this
part addresses when fees may be
collected in advance of forwarding the
documents.
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(2) All fees have been received.

(3) Fees have been waived because
they fall below the automatic fee waiver
threshold.

(4) A request for waiver/reduction of
fees has been denied.

(5) Fees have been waived or reduced
from a specified amount to another
specified amount because the rationale
provided in support of a request for
waiver has been accepted.

(6) Fees due in a specified amount
have not been received (see subpart D
of this part for specific information on
FOIA fees and fee rates for technical
data).

§701.8 Records requiring special
handling.

The following actions shall be taken
on requests for

(a) Classified records. (1) If a naval
activity receives a request for
information whose existence or
nonexistence is itself classifiable under
Executive Order 12358, 50 U.S.C. 401, the
naval activity shall refuse to confirm or
deny the existence or nonexistence of
the requested information.

(2) Ifa naval activity receives a
request for documents in its custody that
were classified by another agency, or
which contains information classified by
another agency, it shall refer the request
and copies of the requested documents
to the originating agency for processing,
and may, after consultation with the
originating agency inform the requester
of the referral. Referred records shall be
identified consistent with security
requirements. In cases where the
originating agency determines they can
neither confirm nor deny the existence
or nonexistence of the requested
information, the referring agency shall
deny the request.

(3) If a naval activity receives a
request for classified records or
information originated by another naval
activity, for which the head of the
activity is not the classifying authority
under OPNAYV Instruction 5520.1 series,
“Department of the Navy Information
and Personnel Security Program
Regulation,” the request, copies of the
requested documents, and a
recommendation concerning release (if
appropriate) shall promptly be
readdressed and forwarded to the
official having classification authority
for the subject matter. That official will
make a release determination
concerning the classified information
and notify the requester, or the activity
originally receiving the request, in 10
working days of that determination. The
naval activity that initially received the
request has responsibility for notifying
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the requester of the referral. Referred
records shall only be identified to the
extent consistent with security
requirements.

(b) Naval Investigative Service (N1S)
reports. The Commander, Naval
Investigative Service Command
(COMNISCOM) is the release/denial
authority for all NIS reports.
Accordingly, a request for a NIS report
shall be promptly readdressed and
forwarded to COMNISCOM and the
requester notified of the referral. Direct
liaison with COMNISCOM prior to the
referral is encouraged.

(c) Naval Inspector General reports.
(1) The Naval Inspector General
(NAVINSGEN) is the release/denial
authority for all investigations and
inspections conducted by or at the
direction of NAVINSGEN and for any
records held by any command that
relate to Navy hotline complaints that
have been referred to the NAVINSGEN.
Accordingly, such requests shall be
promptly readdressed and forwarded to
NAVINSGEN and the requester notified
of the referral. Requests for local
command Inspector General reports
which have not been referred to the
NAVINSGEN may be released by the
local command.

2) The Deputy Naval Inspector
General for Marine Corps Matters
(DNIGMC) is the release authority for
all investigations conducted by the
DNIGMC. Requests for local Marine
Corps command Inspector General
reports shall be coordinated with the
DNIGMC.

(d) Manual oftheJudge Advocate
General JAGMAN) investigative
reports and courts-martial records.
NJAG is the release/denial authority for
all JAGMAN investigative reports and
courts-martial records. Requests for
JAGMAN investigative reports and
courts-martial records shall be promptly
readdressed and forwarded to NJAG
and the requester notified of the referral.

(e) Mishap Investigation Reports
(MIRs). The Commander, Naval Safety
Center (COMNAVSAFECEN) is the
release/denial authority for all requests
for mishap investigation reports.
Requests for mishap investigation
reports shall be promptly readdressed
and forwarded to COMNAVSAFECEN
and the requester notified of the referral.

(f) NavalAudit Service reports. The
Auditor General of the Navy is the
release/denial authority for all Naval
Audit Service reports. Requests for audit
reports shall be promptly readdressed
and forwarded to the Auditor General
and the requester notified of the referral.

(g9) Technical documents controlled by
distribution statements. A request for a
technical document to which
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“Distribution Statement B, C, D, E, F, or
X" (see OPNAVINST 5510.1 series) is
affixed shall be promptly readdressed
and forwarded to the “controlling DOD
office" for review and release
determination. The naval activity that
initially received the request is
responsible for notifying the requester of
the referral. Direct liaison with the
cognizant official prior to referral is
encouraged.

(h) Records originated by other
government agencies. When a request
for records originated by an agency
outside the Department of the Navy is
received, promptly readdress and
forward the request along with copies of
the requested documents to the
cognizant agency and notify the
requester of the referral. That may be
accomplished by sending a copy of the
referral letter, less attachments, to the
requester. The 10 working day time limit
begins when the request is received by
the cognizant agency. If additional
guidance is required, contact CNO {OP-
09B30) or CMC (Code MI-3), as
appropriate. Direct liaison with the
cognizant agency is encouraged to
ensure expeditious handling of the
request

(i) National Security Council (NSC)/
White House Documents. The Director,
NSC is the release/denial authority for
NSC documents or White House files.
Requesters seeking NSC or White House
documents should be notified to write
directly to the NSC or White House for
such documents. Department of the
Navy documents in which NSC or the
White House has a concurrent
reviewing interest shall be forwarded to
the Office of the Assistant Secretary of
Defense (Public Affairs) (OASD(PA)),
ATTN: Directorate for Freedom of
Information and Security Review
(DFOISR), which shall effect
coordination with the NSC or White
House, and return the documents to the
originating activity after review and a
release determination is made. NSC or
White House documents discovered in a
naval activity’s files which are
responsive to a FOIA request shall be
forwarded to the Director, Freedom of
Information and Security Review,
OASD(PA), for subsequent coordination
with the NSC or White House and
returned to the naval activity for a
release determination. Additionally, in
such instances an information copy
should be provided to CNO (OP-09B3Q).

(J) Naval Telecommunications
Procedures (NTP)publications. The
Commander, Naval Computer and
Telecommunications Command
(COMNAVCOMTELCOM) is the
release/denial authority for NTP
publications. Requests for NTP

publications shall be promptly
readdressed and forwarded to
COMNAVCOMTELCOM and the
requester notified of the referral. Direct
liaison with COMNAVCOMTELCOM
prior to referral is encouraged.

(k) Naval Nuclear Weapons
Information (NNW ). The release/denial
of requests for NNW!I require special
handling:

(1) Release of NNW . Naval activities
identifying NNWI which they believe
qualifies for release, shall forward the
request, responsive documents, and
supporting rationale to the CNO (OP-
09B30) Who will coordinate with
appropriate Navy Staffs and OASD(PA)
regarding release.

(2) Denial ofNNW 1. Naval activities
identifying NNWI which qualifies for
denial under one or more FOIA
exemptions shall forward the request,
responsive documents, and supporting
rationale to the IDA having cognizance
over the requested information.

(3) No Record Response. Naval
activities receiving requests for NNWI
where no records are found shall
respond directly to the requester (the
definition of NNWI appears at Subpart
A, §701.3).

(I) Naval Nuclear Propulsion
Information (NNPI). The Director, Naval
Nuclear Propulsion Program (OP-OON/
NAVSEA 08) is the release/denial
authority for all information concerning
NNPI. Naval activities receiving such
requests are responsible for searching
their files for responsive records. If no
documents are located, the naval
activity should respond to the requester
and provide OP-OON with a copy of the
request and response. If documents are
located, the request, responsive
documents, and a recommendation
regarding release should be promptly
readdressed to the CNO (OP-OON/
NAVSEA 08) who will ensure proper
coordination and review. If information
is deemed releasable, in whole or in
part, CNO (OP-00N/NAVSEA 08) will
forward it to OASD(PA) for staffing
through Defense activities prior to
release to the requester. Denials need
not be processed through OASD(PA).

(m) M edical quality assurance
documents. The Chief, Bureau of
Medicine and Surgery (BUMED) is the
release/denial authority for all naval
medical quality assurance documents as
defined by Title 10, United States Code,
Section 1102. Requests for medical
quality assurance shall be promptly
readdressed and forwarded to BUMED
and the requester notified of the referral.

(n) Records ofa non-U.S. Government
source. (1) When a request is received
for a record that was obtained from a
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non-U.S. Government source, or for a
record containing information clearly
identified as provided by a non-U.S.
Government source, the source of the
record or information {known as “the
submitter” for proprietary data under
FOIA exemption (b)(4)) shall be
promptly notified of the request and
afforded reasonable time (e.g., 30
calendar days) to present any objections
concerning release, unless it is clear that
there can be no valid basis for objection.
That practice is required for FOIA
requests for data not deemed clearly
exempt from disclosure under
exemption (b){4). If, for example, the
record or information was provided with
actual or presumptive knowledge of the
non-U.S. Government source and
established that it would be made
available to the public upon request,
there is no obligation to notify the
source. Any objections shall be
evaluated. The final decision to disclose
information claimed to be exempt under
exemption (b)(4) shall be made by an
official equivalent in rank to the official
who would make the decision to
withhold that information under FOIA.
When a substantial issue has been
raised, the naval activity may seek
additional information from the source
of the information and afford the source
and requester reasonable opportunities
to present their arguments on legal and
substantive issues prior to making an
agency determination. When the source
advises he or she will seek a restraining
order or take court action to prevent
release of the record or information, the
requester shall be notified and action on
the request normally shall not be taken
until after the outcome of that court
action is known. When the requester
brings court action to compel disclosure,
the submitter shall be promptly notified
of this action.
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Department of the Navy information will
be processed by the Department of the
Navy. In those instances when a
requester seeks a copy of an
unclassified GAO report naval
activities may apprise the requester of
its availability from the Director, GAO
Distribution Center, ATTN: DHISF, P.O.
Box 6015, Gaithersburg, MD 20877-1450
under their cash sales program.

(p) Mailing lists. Frequent FOIA
requests are received for mailing lists of
the home addresses and/or duty station
addresses of naval personnel.

(1) A list of home addresses is not
releasable without the individuals'
consent because itis a clearly
unwarranted invasion of the individuals'
personal privacy, and therefore, may be
withheld from disclosure under 5 U.S.C.
552(b)(6), see subpart B of this part

(2) Unclassified information about
service members may be withheld when
disclosure “would constitute a clearly
unwarranted invasion of personal
privacy” under FOIA (exemption (b)(6)
applies). Disclosure of lists of names
and duty addresses or duty telephone
numbers of members assigned to units
that are stationed in foreign territories,
routinely deployable, or sensitive,
constitutes a clearly unwarranted
invasion of personal privacy. Disclosure
of such information poses a security
threat to those service members because
it reveals information about their degree
of involvement in military actions in
support of national policy, the type of
naval unit to which they are attached,
and their presence or absence from tkeir
households. Release of such information
aids the targeting of service members
and their families by terrorists or other
persons opposed to implementation of
national policy. Only an extraordinary
public interest in disclosure of this
information can outweigh the need and

(2 The coordination provisions of thisresponsibility of the Navy to protect the

paragraph also apply to any non-U.S.
Government record in the possession
and control of the Department of the
Navy from multinational organizations,
such as the North Atlantic Treaty
Organization (NATO) and North
American Air Defense (NORAD), or
foreign governments. Coordination with
foreign governments will be made
through the Department of State.

(o) Government Accounting O ffice
(GAO) documents. On occasion, the
Department of the Navy receives FOIA
requests for GAO documents containing
Department of the Navy information,
either directly from requesters, or as
referrals from the GAO. Since the GAO
is outside the Executive Branch and
therefore not subject to FOIA, all FOIA
requests for GAO documents containing

tranquility and safety of service
members and their families who
repeatedly have been subjected to
harassment, threats, and physical injury.
Units covered by this policy are:

(i) Those units located outside the 50
states, District of Columbia,
Commonwealth of Puerto Rico, Guam,
U.S. Virgin Islands, and American
Samoa.

(ii) Routinely deployable units. Those
units that normally deploy from
homeport or permanent station on a
periodic or rotating basis to meet
operational requirements or participate
in scheduled exercises. This includes
routinely deployable ships, aviation
squadrons, operational staffs, and all
units of the Fleet Marine Force (FMF).
Routinely deployable units do not
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include ships undergoing extensive yard
work or whose primary mission is
support of training, e.g., yard craft and
auxiliary aircraft landing training ships.

(iii) Units engaged in sensitive
operations. Those units primarily
involved in training for or conduct of
covert, clandestine, or classified
missions, including units primarily
involved in collecting, handling,
disposing, or storing of classified
information and materials. This also
includes units engaged in training or
advising foreign personnel. Examples of
units covered by this exemption are
nuclear power training facilities, SEAL
Teams, Security Group Commands,
Weapons Stations, and Communication
Stations.

(3) Except as otherwise provided, lists
containing names and duty addresses of
DOD personnel, both military and
civilian, who are assigned to units in the
Continental United States (CONUS) and
U.S. territories shall be released
regardless of who has initiated the
request

(4) Exceptions to this policy must be
coordinated with the CNO (OP-09B30) or
CMC (MI-3) prior to responding to
requests, including those from Members
of Congress. The foregoing policy should
be considered when weighing the
releasability of the address or phone
number of a specifically named
individual.

§701.9 For Official Use Only (FOUO).

FOUO is a marking which is placed
on documents to alert the holder that
they contain information that may be
withheld under exemptions (b)(2)
through (b)(9) of the FOIA. Because
FOUO is not a security classification,
exemption (b)(1) does not apply.

(a) Prior FOUO application. The prior
application of FOUO is not a conclusive
basis for withholding a record requested
under FOIA. When such a record is
requested, it shall be evaluated to
determine whether FOIA exemptions
apply in withholding all or portions of
the record. Information which is
reasonably segregable and does not fall
under a FOIA exemption(s) must be
released to the requester.

(b) Historicalpapers. Records such as
notes, working papers, and drafts
retained as historical evidence of
Department of the Navy actions have no
special status apart from FOIA
exemptions.

(c) Time to mark records. The marking
of records at the time of their creation
provides notice of FOUO content and
facilitates review when a record is
requested under the FOIA. Records
requested under FOIA that do not bear
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such markings, shall not be assumed to
be releasable without examination for
the presence of information that requires
continued protection and qualifies as
exempt from public release.

(d) Distribution statement.
Information in a technical document that
requires a distribution statement under
OPNAVINST 5510.1 series, "Department
of the Navy Information and Personnel
Security Program Regulation,” shall bear
that statement and may be marked
FOUO, as appropriate.

(e) Location ofmarkings. (1) An
unclassified document that contains
FOUO information shall have FOR
OFFICIAL USE ONLY typed, stamped,
or printed in capital letters centered at
the bottom on the outside of the front
cover (if any), on each page containing
FOUO information, and on the outside
of the back cover (if any).

(2) An unclassified directive that
contains FOUO information shall have
FOR OFFICIAL USE ONLY typed,
stamped, or printed in capital letters
centered at the bottom on the outside of
the front cover (if any), on each page of
the directive top and bottom, and on the
outside of the back cover (if any).

(3) Within a classified document, an
individual page that contains both
FOUO and classified information shall
be marked at the top and bottom with
the highest security classification of
information appearing on the page.

(4) Within a classified or unclassified
document, an individual page that
contains FOUO information, but does
not contain classified information, shall
have FOR OFFICIAL USE ONLY typed,
stamped, or printed in capital letters
centered at the top and bottom edge of
the page.

(5) Other records, such as
photographs, films, cassette tapes,
movies, or slides, shall be marked FOR
OFFICIAL USE ONLY so that a recipient
or viewer knows the status of the
information.

(6) Unclassified automatic data
processing (ADP) media with FOUO
information shall be marked as follows:

(i) An unclassified deck of punched or
aperture cards with FOUO information
shall be marked as a single document
with FOR OFFICIAL USE ONLY marked
on the face of the first and last card, and
on the top of the deck.

(if) An unclassified magnetic tape,
cassette, or disk pack that contains
FOUO information shall have FOR
OFFICIAL USE ONLY marked
externally on a removable label. The
resulting hard copy report or computer
printout shall reflect the FOR OFFICIAL
USE ONLY marking on the top and
bottom of each page. It may be
accomplished by using a programmable

header or marking the hard copy
manually.

7) FOUO material transmitted
outside the Department of the Navy
requires an expanded marking to
explain the significance of the FOUO
marking. This may be accomplished by
typing or stamping the following
statement on the record prior to transfer:
"This document contains information
EXEMPT FROM MANDATORY
DISCLOSURE under the FOIA.
Exemption(s)...apply(ies).”

) Release and transmission
procedures.V ntil FOUO status is
terminated, the following release and
transmission instructions apply:

(1) FOUO information may be
disseminated within Department of the
Navy activities and between officials of
the Department of the Navy and
contractors and grantees who conduct
official business for the Department of
the Navy or Department of Defense.
Recipients shall be made aware of the
status of such information, and
transmission shall be by means that
preclude unauthorized public disclosure.
Transmittal documents shall call
attention to the presence of FOUO
attachments.

(2) Department of the Navy holders of
FOUO information may convey such
information to officials in other
departments or agencies of the
executive and judicial branches to fulfill
a governmental function, subject to any
limitations contained in the Privacy Act
(PA) (see Subpart F of this Part 701),
pertaining to disclosure of personal
information from PA record systems.
When transmitting these records, ensure
they are marked FOR OFFICIAL USE
ONLY, and the recipient is advised the
information has been exempt from
public disclosure under FOIA and that
special handling instructions do or do
not apply. For purposes of disclosing
records, Department of Defense is the
"agency.”

(3) Records released to Congress or
the GAO should be reviewed to see if
the information warrants FOUO status.
If not, prior FOUO markings shall be
removed. If the withholding criteria are
met, the records shall be marked FOUO
and the recipient provided an
explanation for such exemption and
marking. Alternatively, the recipient
may be requested, without marking the
record, to protect it against public
disclosure for reasons that are
explained.

(4) Each part of electronically
transmitted messages containing FOUO
information shall be marked
appropriately. Unclassified messages
containing FOUO information shall
contain the abbreviation "FQUQ" v
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before the beginning of the text. Such
messages shall be transmitted per
communications security procedures in
ACP-121 (United States Supplement 1,
"Communication Instructions”) for
FOUO information.

(g9) Transporting FOUO information.
Records which contain FOUO
information shall be transported in a
manner that precludes disclosure of
contents. If not commingled with
classified information, FOUO
information may be sent via first-class
mail or parcel post. Bulky shipments
that otherwise qualify under postal
regulations may be sent fourth-class
mail.

(h) Safeguarding FOUO information.
(1) During normal working hours,
records determined to be FOUO shall be
placed in an out-of-sight location if the
work area is accessible to non-
governmental personnel.

(2) At the close of business, FOUO
records shall be stored to preclude
unauthorized access. Filing such
material with other unclassified records
in unlocked files, desks, or similar

-containers is adequate when U.S.
Government or government contractor
internal building security is provided
during non-duty hours. When internal
security control is not exercised, locked
buildings or rooms normally provide
adequate after-hours protection. If such
protection is not considered adequate,
FOUO material shall be stored in locked
receptacles, such as file cabinets, desks,
or bookcases. FOUO records that are
subject to the provisions of the PA (see
Subpart F of this Part 701) shall meet the
safeguards for that group of records as
outlined in the PA systems notice.

(3) Guidance for safeguarding media
marked FOUO and'processed by an
ADP system, activity, or network is
addressed in OPNAVINST 5239.1 series,
"Department of the Navy Automatic
Data Processing Security Program.”

(i) Termination. The originator or
other competent authority, such as an
IDA or appellate authority, will
terminate FOUO markings or status
when the information no longer requires
protection from public disclosure. When
FOUO status is terminated, all known
holders shall be notified as practical.
Upon notification, holders shall remove
the FOUO markings. Records in file or
storage need not be retrieved solely for
that purpose.

(i) Disposal. (1) Non-record copies of
FOUO material (including hard copy
reports and computer printouts) may be
destroyed by tearing each copy into
pieces to preclude reconstructing, and
disposed in regular trash containers.
When local circumstances or experience
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indicates that this destruction method is
insufficient, local authorities may direct
other methods while considering the
additional expense balanced against the
sensitivity of FOUO information in the
records. FOUO information on
unclassified magnetic storage media
shall be disposed of by overwriting the
media one time with any one character.
Storage areas within an ADP system
(internal memory, buffers, registers, and
similar storage areas) may be cleared by
using a hardware clear switch, a power-
on reset cycle, or a program designated
to overwrite the storage area.

(2) Record copies of FOUO documents
shall be disposed of following the
disposal standards established under
the Records Disposal Manual for the
particular kind of record.

(k) Unauthorized disclosure. The
unauthorized disclosure of FOUO
records does not constitute an
unauthorized disclosure of Department
of the Navy information classified for
security purposes. However, appropriate
administrative or disciplinary action
shall be taken against those responsible.
Unauthorized disclosure of FOUO
information that is protected by the PA
may result in civil and criminal
sanctions against responsible person(s).
The naval activity that originated the
FOUO information shall be informed of
its unauthorized disclosure.

§701.10 FOIA appeals/judicial actions.

(@) How tofile an appeal. The
following guidelines should be followed
by individuals wishing to appeal a
denial of information, a request for
waiver/reduction of fees, or a “no
record” response:

(I) The appeal must be received by
the cognizant appellate authority (i.e.,
NJAG or OGC) within 60 days of the
date of the response.

2) The appeal letter must be in
writing and requesters should provide a
copy of the IDA’s response when filing a
written appeal to the Navy’s appellate
authorities (OGC or NJAG, depending
on subject matter), regarding an IDA’s
decision that a record is exempt in
whole or in part or because a naval
activity denied a request for a waiver/
reduction of fees. The requester should
include a copy of the denial letter and
provide supporting rationale on why the
appeal should be granted. The requester
may appeal a “no records” response if
he/she believes an adequate search of
files was not conducted.

(b) Time ofreceipt. The time limits for
responding to a FOIA appeal commence
when the appeal reaches the office of
the appellate authority having
jurisdiction over the record. Misdirected

appeals should be referred expeditiously
to the proper appellate authority.

(c) Appellate authorities. (1)
Responsibility and authority. NJAG and
OGC are authorized to adjudicate
appeals made to the Secretary of the
Navy (SECNAV) on denials of requests
for copies of Department of the Navy
records or portions thereof, or refusals
to waive or reduce fees on matters
within their respective areas of
cognizance. That includes the authority
to release or withhold records, or
portions thereof, waive or reduce fees,
and to act as required by SECNAYV for
appeals under 5 U.S.C. 552 and subparts
A, B, C, and D of this part. NJAG and
OGC are further authorized to delegate
this authority to a designated Assistant
NJAG and the Principal Deputy OGC,
respectively, under such terms and
conditions as they may deem
appropriate.

2) Respective areas of cognizance. As

delineated in SECNAYV Instructions
5430.25D and 5430.27A (NOTAL), the
respective areas of cognizance of NJAG
and OGC for providing legal services for
the Department of the Navy are:

(i) NJAG. In addition to military law,
all matters except those falling under
the cognizance of OGC.

(ii) OGC. Business and commercial
law aspects of:

(A) Acquisition, custody,
management, transportation, taxation,
and disposition of real and personal
property and the procurement of
services, including the fiscal, budgetary,
and accounting aspects thereof;
excepting, however, tort claims and
admiralty claims arising independently
of contracts, and matters relating to the
naval petroleum reserves;

(B) Operations of the Military Sealift
Command, excepting tort and admiralty
claims arising independently of
contracts;

(C) Office of the Comptroller of the
Navy;

(D) Naval Computer and
Telecommunications Command;

(E) Patents, inventions, trademarks,
copyrights, royalty payments, and
similar matters;

(F) Procurement of foreign military
sales, co-production and cooperative
research and development and related
agreements, NATO standardization
agreements, and matters relating to the
Arms Exports Control Act;

(G) Department of the Navy litigation
before the Armed Services Board of
Contract Appeals; and,

(H) Civilian personnel law matters on
employing present and former Navy
civilian employees.

(d) Addresses for appeals. Appeals
should be addressed to the cognizant
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appellate authority. The addresses of
the SECNAV'’s designees are:

(1) Judge Advocate General, Navy
Department, 200 Stovall Street,
Alexandria, VA 22332-2400.

(2) General Counsel, Navy
Department, Washington, DC 20360-
5110.

(e) Time limits forfiling FOIA
appeals. (1) The requester should file the
appeal so it reaches the appellate
authority not later than 60 calendar days
from the date of the initial denial letter.
At the end of 60 calendar days, the case
may be considered closed; however, the
requester may file litigation for denial of
the appeal. If the requester was
provided several incremental
determinations for a single request, the
time limit for filing the appeal begins
when the requester receives the last
response. Records which are denied
shall be retained for a period of six
years to meet the statute of limitations
of claims requirement.

2) Final determinations on appeals
shall normally be made within 20
working days after receipt.

(f) Delay in responding to a FOIA
appeal. If additional time is needed due
to unusual circumstances, the final
decision may be delayed for the number
of working days (not to exceed 10), that
were not utilized as additional time for
responding to the initial request. If a
determination cannot be made and the
requester is notified within 20 working
days, the appellate authority shall
acknowledge to the requester in writing
the date of receipt of the appeal,
circumstances for the delay, and
anticipated date for substantive
response. Requesters may be advised
that if the delay exceeds the statutory
extension or is for reasons other than
“unusual circumstances,” they may
consider their administrative remedies
exhausted. Further, requesters should be
advised that they may wait for a
substantive response without
prejudicing their right to judicial
remedy. The appellate authority shall
continue to process the case
expeditiously whether or not the
requester seeks a court order for release
of the record(s). A copy of any response
provided subsequent to filing of a
complaint shall be forwarded to the
Department of Justice.

(g) Action upon receipt. Upon receipt
of a FOIA appeal, NJAG or OGC shall
inform the cognizant IDA of receipt of
the appeal. The appellate authority will
seek documentation from the IDA from
which to make a determination.
Normally, the IDA will be requested to
forward a copy of the initial request, a
copy of the response, a copy of excised
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and unexcised documents, and
supporting rationale for continued
withholding (if applicable) to the
appellate authority within 10 working
days.

(h) Consultation/coordination. (1) The
Assistant for Naval Investigative
Matters and Security (OP-09N) may be
consulted to resolve inconsistencies or
disputes involving classified records.

(2) Direct liaison with appropriate
officials within the Department of the
Navy and other interested federal
agencies is authorized at the discretion
of the appellate authority, who also
coordinates with appropriate
Department of Defense officials and
Justice as prescribed by directives of the
Secretary of Defense (SECDEF).

(3) SECNAYV or appropriate Civilian
Executive Assistants shall be consulted
and kept advised of cases with unusual
implications. CHINFO shall be
consulted and kept advised on cases
having public affairs implications.

(i) Response to the requester. (1)
When an appellate authority makes a
determination to release all or a portion
of records withheld by an IDA, a copy of
the records released should be promptly
forwarded to the requester after
compliance with any procedural
requirements, such as payment of fees.

(2) Final denial to provide a requested
record or to approve a request to waive
or reduce fees must be made in writing
by the appellate authority. The response
shall include the following:

(i) An explanation of the basis for the
denial including the applicable statutory
exemption(s) invoked.

(i) If the final denial is based in
whole or in part on a security
classification, the explanation shall
include a determination that the record
meets the cited criteria and rationale of
the governing Executive Order, is based
on a declassification review, and the
review confirmed the continuing validity
of the security classification.

(iii) The response shall advise the
requester that the material denied does
not contain reasonably segregable
portions.

(iv) The response shall advise the
requester of the right to judicial review.

(v) The final denial shall include the
name and title of the official responsible
for the denial.

(vi) An information copy, less
attachments, should be provided to
CNO (OP-09B30).

) Judicial actions. A requester may
seek an order from a U.S. District Court
to compel release of a record after
exhaustion of administrative remedies,
i.e., the IDA or appellate authority
denied release or when a naval activity

failed to respond within the prescribed
time limits.

(1) Burden of proof. The naval activity
has the burden of proof to justify its
refusal to provide a record. The court
evaluates the case de novo (anew) and
may examine any requested record in
camera (in private) to determine
whether the denial was justified.

(2) Actions by the court.

(i) When a naval activity fails to make
a determination within the statutory
time limits but can demonstrate due
diligence in exceptional circumstances,
the court may retain jurisdiction and
allow the naval activity additional time
to complete its review of the records.

(ii) If the court determines that the
requester’s complaint is substantially
correct, it may require the United States
to pay reasonable attorney fees and
other litigation costs.

(iiif) When the court orders the release
of denied records, it may also issue a
written finding that the circumstances
surrounding the withholding raise
questions whether civilian personnel
acted arbitrarily and capriciously. In
these cases, the special counsel of the
Merit Systems Protection Board will
conduct an investigation to determine
whether or not disciplinary action is
warranted. The naval activity is
obligated to take the action
recommended by the special counsel.

(iv) When a naval activity fails to
comply with the court order to produce
records that have been withheld
improperly, the court may punish the
responsible official for contempt.

3) Non-United States Government
source information. A requester may
bring suit in a U.S. District Court to
compel the release of records obtained
from a non-government source or
records based on information obtained
from a non-government source. The
source shall be notified promptly of the
court action. If the source advises that it
is seeking court action to prevent
release, the naval activity shall defer
answering or otherwise pleading to the
complaint as long as permitted by the
Court or until a decision is rendered in
the court action initiated by the source,
whichever is sooner.

§701.11 Publication, Indexing, and public
Inspection of certain classes of records.

Secretary of the Navy Instruction
5720.452, “Indexing, Public Inspection,

* Copies may be obtained if needed, from the
Commanding Officer, U.S. Naval Publications and
Forms Center, 5801 Tabor Avenue. Philadelphia. PA
19120-5099.
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and Federal Register Publication of
Department of the Navy Directives and
other Documents Affecting the Public,”
assigns the heads of Department of the
Navy components, Commanders of the
Naval Systems Commands, and the
Military Sealift Command
responsibilities for executing the
following additional requirements on
records under their respective
coghizance:

(a) Publication of certain classes of
Department of the Navy organizational,
regulatory, policy, procedural,
interpretative, and substantive records
on a current basis in the Federal
Register, for the guidance of the public.

(b) Maintenance of current indexes of
various classes of records which are
precedential for decisions affecting
members of the public, and publication
of such indexes at least quarterly or
making them available to the public by
other authorized means.

(c) Making the above records and
indexes regularly available for public
inspection and copying at naval
locations.

Subpart B—FOIA Exemption
Guidelines

§701.21 General

(a) The FOIA is a disclosure statute
whose goal is an informed citizenry.
Because of this records are considered
to be releasable unless they contain
information that qualifies for
withholding under one or more of the
nine FOIA exemptions. The exemptions
are identified as 5 U.S.C. 552 number
(b)(1) through (b)(9).

(b) Even though a document may
contain information which qualifies for
withholding under one or more FOIA
exemptions, FOIA requires that all
“reasonably segregable” information be
provided to the requester, unless the
segregated information would have no
meaning. In other words, redaction is
not required when it would reduce the
balance of the text to “unintelligible
gibberish.”

(c) The decision to withhold
information in whole or in part based on
one or more of the FOIA exemptions
requires the signature of an Initial
Denial Authority (IDA). See paragraph
(e) of | 701.5 for a listing of IDAs.

(d) The following types of records
may be withheld in whole or in part
from public disclosure under FOIA,
unless otherwise prescribed by law. A
discretionary release to one requester
may preclude the withholding of the
same records under a FOIA exemption if
the record is subsequently requested by
someone else. In applying exemptions,
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the identity of the requester and the
purpose for which the record is sought
are irrelevant with the exception that an
exemption may not be invoked where
the particular interest to be protected is
the requester’s interest.

§701.22 Exemption (b)(1).

Those properly and currently
classified in the interest of national
defense or foreign policy, as specifically
authorized under criteria established by
Executive Order (i.e., Executive Order
12356) and implemented by regulations.
Although material is not classified at the
time of the FOIA request, a
classification review may be undertaken
to determine whether the information
should be classified. The procedures in
OPNAVINST 5510.1H, “Department of
the Navy Information and Personnel
Security Program Regulation” apply. In
addition, this exemption shall be
invoked when the following situations
are apparent:

(a) The fact of the existence or
nonexistence of a record would itself
reveal classified information. In that
situation, naval activities shall neither
confirm nor deny the existence or
nonexistence of the record being
requested. A "refusal to neither confirm
nor deny” response must be used
consistently, not only when a record
exists, but also when a record does not
exist. Otherwise, the pattern of using a
“no record” response when a record
does not exist, and a “refusal to neither
confirm nor deny” when a record does
exist will itself disclose national
security information. That kind of
response is referred to as a “Glomar”
denial.

(b) Information that concerns one or
more of the classification categories
established by Executive order and
OPNAVINST 5510.1 series, “Department
of the Navy Information and Personnel
Security Program Regulation,” shall be
classified if its unauthorized disclosure,
either by itself or in the context of other
information, reasonably could be
expected to cause damage to the
national security.

§791.23 Procedures for processing
classified documents.

(a) The threshold for claiming
exemption (b)(1) is that the document is
properly and currently classified.
Because of that, naval activities should
normally refer requests for classified
documents to the activity that originally
classified the information. If the
referring activity has an interest in the
matter, they should also provide the
receiving activity with a release
determination. The receiving activity
will then conduct a declassification

review and apprise the requester of their
determination, i.e., documents are
properly and currently classified and
therefore must be denied: portions of the
documents are releasable: etc. Only an
official authorized under § 701.5 to deny
requests and who has cognizance over
the classified matters in the records,
may deny records. Such denial must be
based on an approved security
classification guide issued under
OPNAVINST 5510.1 series or
OPNAVINST 5513 series: resource
document originated by another naval
activity or government agency; an
original classification determination
with written justification for
classification, and the justification
remains valid; or, not readily
identifiable, but classification is
believed warranted because of
classification criteria in OPNAVINST
5510.1 series, “Department of the Navy
Information and Personnel Security
Program.”

(b) Material that is not classified at
the time of the FOIA request may
undergo a classification review to
determine whether the information
should be classified (ensure strict
compliance with the provisions of
OPNAVINST 5510.1 series regarding
classification of information after
receipt of a FOIA request).

(c) Executive Order 12356 provides
that “information shall be classified as
long as required by national security
considerations, and time frame no
longer triggers automatic
declassification.”

(d) If the original classifier of a record
receives a request for the record and
upon review determines that there is no
basis for continued classification, either
in whole or part, the record or portions
of it should be declassified. The
document also undergoes another
review to determine whether any other
FOIA exemptions apply to the
declassified information.

(e) In some instances, the compilation
of unclassified information may result in
the classification of the record as a
whole. This is called the “mosaic”
approach—the concept that apparently
harmless pieces of information, when
assembled together could reveal a
damaging picture.

§701.24 Exemption (b)(2).

Those related solely to the internal
personnel rules and practices of an
agency. This exemption has two
profiles, high (b)(2) and low (b)(2).

(a) Records qualifying under high
(b)(2) are those containing or
constituting statutes, rules, orders,
manuals, directives, and instructions the
release of which would allow
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circumvention of the records thereby
substantially hindering the effective
performance of a significant function of
the Department of the Navy. Examples
include:

(1) Those operating rules, guidelines,
and manuals for Department of the
Navy investigators, inspectors, auditors,
or examiners that must remain
privileged in order for the naval activity
to fulfill a legal requirement.

(2) Personnel and other administrative
matters, such as examination questions
and answers used in training courses or
in the determination of the qualifications
of candidates for employment, entrance
on duty, advancement, or promotion.

(3) Computer software, the release of
which would allow circumvention of a
statute or Department of the Navy rules,
regulations, orders, manuals, directives,
or instructions. In this situation, the use
of the software must be closely
examined to ensure the possibility of
circumvention exists.

(4) Security classification guides.

(b) Records qualifying under the low
(b)(2) profile are those that are trivial
and housekeeping in nature for which
there is no legitimate public interest or
benefit to be gained by release, and it
would constitute an administrative
burden to process the request in order to
disclose the records. Examples include,
rules of personnel’s use of parking
facilities or regulation of lunch hours,
statements of policy as to sick leave,
and trivial administrative data such as
file numbers, mail routing stamps,
initials, data processing notations, brief
references to previous communication,
and other like administrative markings.

§701.25 Exemption (b)(3).

Those concerning matters that a
statute specifically exempts from
disclosure by terms that permit no
discretion on the issue, or under criteria
established by that statute for
withholding or referring to particular
types of matters to be withheld.
Authorization or requirement may be
found in the statute itself or in Executive
orders or regulations authorized by, or
in implementation of a statute.
Examples include:

(a) National Security Agency
Information Exemption, Pub. L. 86-36,
Section 6.

(b) Patent Secrecy, 35 U.S.C. 181-188—
any records containing information
relating to inventions that are the
subject of patent applications on which
Patent Secrecy Orders have been issued.

(c) Restricted Data and Formerly
Restricted Data, 42 U.S.C. 2162.

(d) Communication Intelligence, 18
U.S.C. 798.
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(e) Authority to Withhold From Public
Disclosure Certain Technical Data, 10
U.S.C. 130.

(f) Confidentiality of Medical Quality
Records: Qualified immunity
Participants, 10 U.S.C. 1102.

(9) Physical Protection of Special
Nuclear Material: Limitation on
Dissemination of Unclassified
Information, 10 U.S.C. 128. This statute
prohibits the unauthorized
dissemination of unclassified
information pertaining to security
measures, including security plans,
procedures, and equipment for the
physical protection of special nuclear
material.

(h) Protection of Intelligence Sources
and Methods, 50 U.S.C. 403(d)(3).

(i) 42 U.S.C. 4582—alcohol abuse
prevention/rehabilitation. Records of
the identity, diagnosis, prognosis, or
treatment of any patient maintained in
connection with the performance of any
drug abuse prevention function
conducted, regulated, or directly
assisted by any department or agency of
the U.S., unless expressly authorized.

(j) Examples of statutes which DO
NOT qualify under exemption (b)(3)
include: 5 U.S.C. 552(a), Privacy Act; 17
U.S.C. 101 et. seq, Copyright Act; 18
U.S.C. 793, Gathering, Transmitting or
Losing Defense Information; 18 U.S.C.
794, Gathering or Delivering Defense
Information to Aid Foreign
Governments; 18 U.S.C. 1905, Trade
Secrets Act; and, 28 U.S.C. 1498, Patent
and Copyright Cases.

§701.26 Exemption (b)(4).

Those containing trade secrets or
commercial or financial information that
a naval activity receives from a person
or organization outside the Government
with the understanding that the
information or record will be retained
on a privileged or confidential basis.
Records within the exemption must
contain trade secrets, or commercial or
financial records, the disclosure of
which is likely to cause substantial
harm to the competitive position of the
source providing the information, impair
the government’s ability to obtain
necessary information in the future, or
impair some other legitimate
government interest. Examples include:

(a) Commercial or financial
information received in confidence in
connection with loans, bids, contracts,
or proposals, as well as other
information received in confidence or
privileged such as trade secrets,
inventions and discoveries, or other
proprietary data.

(b) Statistical data and commercial or
financial information concerning
contract performance, income, profits,
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losses, and expenditures, if offered and
received in confidence from a contractor
or potential contractor.

(c) Personal statements given in the
course of inspections, investigations, or
audits, when such statements are
received in confidence from the
individual and retained in confidence
because they reveal trade secrets or
commercial or financial information
normally considered confidential or
privileged.

(d) Financial data provided in
confidence by private employers in
connection with local wage surveys
used to fix and adjust pay schedules
applicable to the prevailing wage rate
for employees within the Department of
the Navy.

(e) Scientific and manufacturing
processes or developments concerning
technical or scientific data or other
information submitted with an
application for a research grant, or with
a report while research is in progress.

(f) Technical or scientific data
developed by a contractor or
subcontractor exclusively at private
expense, or developed in part with
federal funds and in part at private
expense, where the contractor or
subcontractor retains a legitimate
proprietary interest in the data under 10
U.S.C. 2320-2321 and DOD Federal
Acquisition Regulation Supplement
(DFARS), subpart 27.4. Technical data
developed exclusively with federal
funds may be withheld under exemption
(b)(3) if it meets the criteria of 10 U.S.C.
130.

(9) Computer software which is
copyrighted under the Copyright Act of
1976 (17 U.S.C. 106). the disclosure of
which would have an adverse impact on
the potential market value of a
copyrighted work.

Note: The status of unit prices in
awarded in government contracts, once
a controversial issue, has become more
settled with recent court decisions. The
courts have held that disclosure of unit
prices would not directly reveal
confidential proprietary information,
such as a company’s overhead, profit
rates, or multiplier, and that the
possibility of competitive harm was thus
too speculative.

§701.27 Exemption (b)(5).

Those records containing internal
advice, recommendations, and
subjective evaluations, as contrasted
with factual matters, that are reflected
in records pertaining to the decision-
making process of an agency, whether
between agencies or between
Department of Defense and Department
of the Navy components, except as
provided in § 701.27 number (b) through

(e). Also exempted are records
pertaining to the attorney-client
privilege and the attorney work-product
privilege.

(a) Examples include:

(1) Nonfactual portions of staff papers,
to include after-action reports and
situation reports containing staff
evaluations, advice, opinions, or
suggestions.

(2) Advice, suggestions, or evaluations
prepared on behalf of Department of the
Navy individual consultants or by
boards, committees, councils, groups,
panels, conferences, commissions, task
forces, or other similar groups formed
for the purpose of obtaining advice and
recommendations.

(3) Nonfactual portions of evaluations
by Department of the Navy personnel of
contractors and their products.

(4) Information of a speculative,
tentative, or evaluative nature on
proposed plans to procure, lease, or
otherwise acquire and dispose of
materials, real estate, facilities, or
functions, when such information would
provide undue or unfair competitive
advantage to private personal interests
or would impede legitimate government
functions.

(5) Trade secret or other confidential
research development, or commercial
information owned by the Government,
where premature release is likely to
affect the Government’s negotiating
position or other commercial interests.

(6) Records that are exchanged among
agency personnel and between
Department of the Navy, Department of
Defense, or other agencies in
preparation for anticipated
administrative proceeding by an agency
or litigation before any federal, state, or
military court, as well as records that
qualify for the attorney-client privilege.

(7) Portions of official reports of
inspection, reports of the Inspector
Generals, audits, investigations, or
surveys pertaining to safety, security, of
the internal management,
administration, or operation of one or
more naval activities, when these
records have traditionally been treated
by courts as privileged against
disclosure in litigation.

(8) Computer software meeting the
standards of § 701.3(b)(3) which is
deliberative in nature, the disclosure of
which would inhibit or chill the decision
making process. In that situation, the
use of software must be closely
examined to ensure its deliberative
nature.

(9) Planning, programming, and
budgetary information which is involved
in the defense planning and resource
allocation process.
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(b) If any such intra- or interagency
record or reasonably segregable portion
of such record would be made available
routinely through the “discovery
process” (the legal process by which
litigants obtain information bom each
other relevant to the issues in a trial or
hearing) in the course of litigation with
Department of the Navy, such record,
should not be withheld even though
discovery has not been sought in actual
litigation. If, the information could only
be made available through the discovery
process by special order of the court
based on the needs of a litigant
balanced against the interests of the
Department of the Navy in maintaining
its confidentiality, the record or
document need not be made available
under this instruction. Consult with legal
counsel to determine whether exemption
(b)(5) material would be routinely made
available through the discovery process.

(c) Intra- or interagency memoranda
or letters that are factual, or those
reasonably segregable portions that are
factual, are routinely available through
“discovery” and shall be made available
to a requester, unless the factual
material is otherwise exempt from
release, inextricably intertwined with
the exempt information, so fragmented
as to be uninformative, or so redundant
of information already available to the
requester as to provide no new
substantive information.

(d) A direction or order from a
superior to a subordinate contained in
internal communication cannot be
withheld from a requester if it
constitutes policy guidance or a
decision, as distinguished from a
discussion of preliminary matters or a
request for information or advice that
would compromise the decision-making
process.

(e) An internal communication on a
decision subsequently made a matter of
public record must be made available to
a requester when the rationale for the
decision is expressly adopted or
incorporated by reference in.the record
containing the decision.

§701.28 Exemption (b)(6).

Information in personnel and medical
files, and similar files, that if disclosed
to the requester would result in a clearly
unwarranted invasion of personal
privacy. Release of information about an
individual contained in a Privacy Act
(PA) system of records that would
constitute a clearly unwarranted
invasion of privacy is prohibited, and
could subject the releaser to civil and
criminal penalties.

(a) Examples of files other than
personnel and medical files containing
similar personal information include:

(1) Those compiled to evaluate or
adjudicate the suitability of candidates
for civilian employment or membership
in the Armed Forces, and the eligibility
of individuals (civilian, military, or
contractor employees) for security
clearances, or for access to particularly
sensitive classified information.

(2) Files containing reports, records,
and other material pertaining to
personnel matters in which
administrative action, including
disciplinary action, may be taken.

(b) Home addresses are normally not
releasable without the consent of the
individuals concerned. In addition, lists
of Department of the Navy military and
civilian personnel's names and duty
addresses who are assigned to units that
are sensitive, routinely deployable, or
stationed in foreign territories can
constitute a clearly unwarranted
invasion of personal privacy.

(1) Privacy interest. A privacy interest
may exist in personal information even
though the information has been
disclosed at some place and time. If
personal information is not freely
available from sources other than the
Federal Government, a privacy interest
exists in its nondisclosure. The fact that
the Federal Government expended funds
to prepare, index and maintain records
on personal information, and the fact
that a requester invokes FOIA to obtain
these records indicates the information
is not freely available.

(2) Published telephone directories,
organizational charts, rosters and
similar materials for personnel assigned
to units that are sensitive, routinely
deployable, or stationed in foreign
territories are withholdable under
exemption (b)(6).

(c) This exemption is relevant to a
request for information that is intimate
to an individual or that possibly could
have adverse effects upon that
individual or his or her family if
disclosed. Subpart F of this Part 701 lists
several examples of non-derogatory
information about the official character
of a naval member or employee that can
routinely be disclosed to a member of
the public without constituting a clearly
unwarranted invasion of personal
privacy of the individual concerned.

(d) Individuals' personnel, medical, or
similar files may be withheld from them
or their designated legal representative
only to the extent consistent with PA.

(e) When determining whether a
release is “clearly unwarranted,” the
public interest in release must be
balanced against the sensitivity of the
privacy interest threatened. For
example, lists of names and duty
addresses of Department of the Navy
personnel (civilian and military)
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assigned to units that are sensitive,
routinely deployable, or stationed in
foreign territories must be withheld
because release could aid in the
targeting of Department of the Navy
employees and their families by
terrorists. See paragraph (p) of § 701.8
regarding requests for mailing lists.

(f) When withholding information
solely to protect the personal privacy of
the subject of the record, information
should not be withheld from that
individual or from his or her designated
representative. The personal privacy of
others discussed in that record may
constitute a basis for deleting
reasonably segregable portions of the
record even when providing it to the
subject of the record. This exemption
shall not be exercised in an attempt to
protect the privacy of a deceased person
but may be used to protect the privacy
of the deceased person’s family.

(g9) Individual’s personnel, medical, or
similar file may be withheld from them
or their designated legal representative
only as consistent with SECNAVINST
5211.5C, "Personal Privacy and Rights of
Individuals Regarding Records
Pertaining to Themselves."

(h) A clearly unwarranted invasion of
the privacy of the persons identified in a
personnel, medical, or similar record
may constitute a basis for deleting those
reasonably segregable portions of that
record, even when providing it to the
subject of the record. When withholding
personal information from the subject of
the record, legal counsel should first be
consulted.

§701.29 Exemption (b)(7).

Records or information compiled for
law enforcement purposes, (i.e., civil,
criminal, or military law, including the
implementation of Executive orders or
regulations issued pursuant to law). This
exemption may be invoked to prevent
disclosure of documents not originally
created for, but later gathered for law
enforcement purposes.

(a) This exemption applies, however,
only to the extent that production of
such law enforcement records or
information:

(1) Could reasonably be expected to
interfere with enforcement proceedings
(5 U.S.C. 552(b)(7)(A));

(2) Would deprive a person of the
right to a fair trial or an impartial
adjudication (5 U.S.C. 552(b)(7)(B));

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy of a living person,
including surviving family members of
an individual identified in such a record
(5 U.S.C. 552(b)(7)(C));
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(i) This exemption also applies when
the fact of the existence or nonexistence
of a responsive record would itself
reveal personally private information,
and the public interest in disclosure is
not sufficient to outweigh the privacy
interest. In this situation, naval
activities shall neither confirm nor deny
the existence or non-existence of the
record being requested.

(ii) A refusal to “neither confirm nor
deny” response must be used
consistently, not only when a record
exists, but also when a record does not
exist. Otherwise, the pattern of using a
“no records” response when a record
does not exist and a “refusal to neither
confirm nor deny” when a record does
exist will itself disclose personally
private information.

(iii) Refusal to "neither confirm nor
deny” should not be used when the
person whose personal privacy is in
jeopardy has provided die requester
with a waiver of his or her privacy
rights; or, the person whose personal
privacy is in jeopardy is deceased, and
the agency is aware of that fact.

(4) could reasonably be expected to
disclose the identity of a confidential
source, including a source within the
DON, a state, local, or foreign agency or
authority, or any private institution
which furnishes information on a
confidential basis; could disclose
information furnished from a
confidential source and obtained by a
criminal law enforcement authority in a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation (5 U.S.C. 552
(b)(M(D));

(5) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions, if such
disclosure could reasonably be expected
to risk circumvention of the law (5
U.S.C. 552(b)(7)(E)); or,

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual (5 U.S.C. 552(b)(7)(F)).

(b) Examples include:

(1) Statements of witnesses and other
material developed during the course of
the investigation and all materials
prepared in connection with related
government litigation or adjudicative
proceedings.

(2) The identity of firms or individuals
investigated for alleged irregularities
involving contracting with Department
of Defense or Department of the Navy
when no indictment has been obtained
nor any civil action filed against them
by the United States.

(3) Information obtained in
confidence, expressed or implied, in the

course ofa criminal investigation by a
criminal law enforcement agency or
office within Department of Defense, or
a lawful national security intelligence
investigation conducted by an
authorized agency or office within
Department of Defense. National
security intelligence investigations
include background security
investigations conducted for the purpose
of obtaining affirmative or
counterintelligence information.

(c) The right of individual litigants to
investigate records currently available
by law.

(d) When the subject of an
investigative record is the requester of
the record, it may be withheld only as
authorized by SECNAVINST 5211.5C,
“Personal Privacy and Rights of
Individuals Regarding Records
Pertaining to Themselves."

(e) Exclusions. Excluded from this
exemption are the following two
situations:

(1) Whenever a request is made which
involves access to records or
information complied for law
enforcement purposes, and the
investigation or proceeding involves a
possible violation of criminal law where
there is reason to believe that the
subject of the investigation or
proceeding is unaware of its pendency,
and the disclosure of the existence of
the records could reasonably be
expected to interfere with enforcement
proceedings, naval activities may,
during only such times as those
circumstances continue, treat the
records or information as not subject to
exemption 7. In such situation, the
response to the requester will state no
records were found.

(2) Whenever informant records
maintained by a criminal law
enforcement organization within DON
under the informant’s name or personal
identifier, the naval activity may treat
the records as not subject to exemption
7, unless the informant's status as an
informant has been officially confirmed.
Ifit is determined that the records are
not subject to exemption 7, the response
to the requester will state no records
were found.

§701.30 Exemption (b)(8).

Exempts those records contained in or
related to examination, operation, or
condition reports prepared by, on behalf
of, or for the use of an agency
responsible for the regulation or
supervision of financial institutions.

§701.31 Exemption (b)(9).

Exempts those records containing
geological and geophysical information
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and data, including maps, concerning
wells.

Subpart C—Addresses for Department
of the Navy records and locations for
public inspection

§701.31 Addresses for requests for
Department of the Navy records.

The following addresses delineate the
location of commonly requested
information. Members of the public are
encouraged to write directly to the
official having cognizance over the
record(s), as it will expedite processing.
When the official having custody of the
record is not known, the request should
be addressed to the originating official
or the official having primary
responsibility for the subject matter
involved. The following are the most
commonly requested types of records:

(a) Auditreports. Send requests for
internal audit matters to the Auditor
General of the Navy, P.O. Box 1206,
Falls Church, VA 22041-0206.

(b) Chaplain Corps. Send requests for
religious affairs matters to the Chief of
Chaplains, Navy Department,
Washington, DC 20370-2000.

(c) Civilian personnel records. (1)
Send requests for personnel records of
current civilian employees, or those
separated from Federal employment less
than 30 days, to the employing
installation marked for the attention of
the civilian personnel officer.

(2) Send requests for individuals
formerly employed by the Department of
the Navy, or separated from Federal
employment for more than 30 days, to
the Director, National Personnel
Records Center, (Civilian Personnel
Records), 111 Winnebago Street, St.
Louis, MO 63118.

(d) Contractual/procurementrecords
and related matters. (1) Send requests
for copies of Navy procurement
directives and Defense Federal
Acquisition Regulations (DFARs) to the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

(2) Send requests for copies of current
contracts to the contracting officer or
head of the procurement activity when
known. If unknown, submit requests for
Navy contracts to the Chief of Naval
Operations (QP-09B30), Pentagon,
Washington, DC 20350-2000 and Marine
Corps contracts to the Deputy Chief of
Staff for Installations and Logistics, U.S.
Marine Corps, Washington, DC 20380-
0001.

(e) Courts-martial records. (1) Send
requests for records of trial by general
courts-martial, or special courts-martial
which resulted in a bad conduct
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discharge, or involving commissioned
officers to the Judge Advocate General,
Code 20, 200 Stovall Street, Alexandria,
VA 22332-2400.

) Send requests for records of trial
by summary courts-martial or special
courts-martial not involving a bad
conduct discharge to the officer having
supervisory authority in the review
process.

(f) Naval Inspector General Reports.
Send requests for Navy hotline
complaints and ail other investigations
and inspections conducted by the
NAVINSGEN to the Navy Inspector
General, Navy Department, Washington,
DC 20370-2001. Send requests for local
command Inspector General reports to
the local IG office.

(9) Investigative records. (1) Send
requests for NIS investigatory records
and related matters to the Commander,
Naval Investigative Service Command,
Washington, DC 20388-5000.

(2) Send requests for JAG Manual
investigative reports to the Judge
Advocate General (Code 33), Navy
Department 200 Stovall Street,
Alexandria, VA 22332-2400.

(3) Send requests for mishap
investigative reports to the Commander,
Naval Safety Center (Code 50), Naval
Air Station, Norfolk, VA 23511-5796.

(h) Legal matters. (1) General Counsel
legal matters. Those relating to the
acquisition, custody, management
transportation, taxation, and disposition
of real and personal property, and the
procurement of services, including the
fiscal, budgetary, and accounting
aspects thereof, excepting, however, tort
claims and admiralty claims arising
independently of contract and matters
relating to the naval petroleum reserves;
operations of the Military Sealift
Command, excepting tort and admiralty
claims arising independently of contract
the Office of the Comptroller of the
Navy; procurement matters in the field
of patents, inventions, trademarks,
copyrights, royalty payments, and
similar matters, including those in the
Defense Federal Acquisition Regulations
(DFARSs), and Navy procurement
directives; and, industrial security
claims and litigation should be directed
to the Office of Counsel of the
concerned activity. If unknown, submit
to the General Counsel, Navy
Department, Washington, DC 20360.

2) Judge Advocate General legal
matters. In addition to military law, all
matters except those outside die
jurisdiction of the General Counsel
should be directed to the Judge
Advocate General, 200 Stovall Street,
Alexandria, VA 22332-2400.

(i) Medicalrecords. (1) Send requests
for inpatient medical treatment records

of active duty Navy and Marine Corps
personnel and their dependents to the
medical treatment facility where the
patient is or was treated. The records
are held for two years and then retired
to the National Personnel Records
Center, 9700 Page Avenue, St. Louis, MO
63132-5100.

(2) Send requests for outpatient
medical treatment records of active duty
Navy and Marine Corps personnel and
their dependents to the military
treatment facility attached to the
command at which they are assigned.

(3) Send requests for outpatient
medical records of Navy personnel
separated (discharged, retired, or
deceased) for less than 4 months to the
Commanding Officer, Naval Reserve
Personnel Center, New Orleans, LA
70149-7800. After four months, send
requests to Director, National Personnel
Records Center, (Military Personnel
Records), 9700 Page Avenue, St. Louis,
MO 63132-5100. Send requests for
dependents’ outpatient records to the
last medical facility where treatment
was provided if within 2 years of
sponsor’s release/separation from the
service. After the 2 years, send requests
to Director, National Personnel Records
Center, (Military Personnel Records),
9700 Page Avenue, St. Louis, MO 63132-
5100.

(4) Send requests for outpatient
medical records of Marine Corps
personnel separated (discharged,
retired, or deceased) for less than four
months to Director, Marine Corps
Reserve Support Center, 10950 EI Monte
Street, Overland Park, KS 66211-1408.
After four months, send requests to
Director, National Personnel Records
Center, (Military Personnel Records),
9700 Page Avenue, St Louis, MO 63132-
5100. Requests for dependents’
outpatient records should be addressed
to the last medical facility where
treatment was provided if within 2 years
of active duty member’s release/
separation from the service. After two
years, send requests to Director,
National Personnel Records Center,
(Military Records Center), 9700 Page
Avenue, St. Louis, MO 63132-5100.

(5) When the location of a military
member or dependent’s medical record
is not known, send requests to Chief,
Bureau of Medicine and Surgery, Navy
Department, Washington, DC 20372-
5120.

(6) Send requests for medical records
of drilling reservists to the reserve
centers where they are assigned.

(7) Send requests for medical records
of inactive or retired reservists to
Commanding Officer, Naval Reserve
Personnel Center, New Orleans, LA
70149-7800.
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8) Civilian employee medical
records. Send requests to the medical
facility where the person is/was treated.
After 2 years, send requests to Director,
National Personnel Records Center,
(Civilian Personnel Records). 111
Winnebago Street, St. Louis, MO 63118.

(i) Militarypersonnel records. (1)
Send requests for records of active duty
Navy personnel, or those separated
(discharged, retired or deceased for up
to 1 year) to Chief, Bureau of Naval
Personnel, Navy Department,
Washington, DC 20378-5000 and for
Marine Corps personnel to Commandant
of the Marine Corps, (Code MM), Navy
Department, Washington, DC 20380-
0001.

(2) Send requests for records of Navy
and Marine Corps personnel separated
(discharged, retired or deceased) for
more than 1 year and inactive reservists
to Director, National Personnel Records
Center, (Military Personnel Records),
9700 Page Avenue, St. Louis, MO 63132-
5100.

(3) Send requests for former officer
personnel separated prior to 1902 and
former enlisted personnel separated
prior to 1885 to Chief, Military Reference
Branch, Military Archives Division,
National Archives, Washington, DC
20408.

(4) Send requests for records of
drilling reservists to the member's
servicing personnel support unit.

(5) Send requests for records of
inactive duty reservists who still have
an obligation to the Navy to the
Commanding Officer, Naval Reserve
Personnel Center, New Orleans, LA
70149-7800.

(6) Send requests for records of
separated reservists who have not
retired to the Director, National
Personnel Records Center, (Military
Personnel Records), 9700 Page Avenue,
St. Louis, MO 63132-5100.

(7) Send requests for records of retired
reservists to the Commanding Officer,
Naval Reserve Personnel Center, New
Orleans, LA 70149-7800.

(k) Publications. (1) Send requests for
unclassified instructions, other than
Secretary of the Navy Instructions,
issued under the Department of the
Navy’s directives issuance system and
subject index thereof (NAVPUBINST
5215.1B) to the Commanding Officer,
Naval Publications and Forms Center,
5801 Tabor Avenue, Philadelphia, PA
19120-5099.

) Send requests for all
SECNAVINSTs and OPNAVINSTSs
marked FOUO or classified to the CNO
(OP-09B30), Pentagon, Washington, DC
20350-2000.
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(3) Send requests for Marine Corps
directives, publications, and manuals to
Commandant of the Marine Corps,
(Code AR), Navy Department,
Washington, DC 20380-0001.

(4) Send requests for military
specifications, standards, and
handbooks to the Commanding Officer,
Naval Publications and Forms Center,
5801 Tabor Avenue, Philadelphia, PA
19120-5099.

(D) Research records. Send requests
for records regarding basic research and
grants to the activity having custody of
the record. If unknown, send to the Chief
of Naval Research, 800 North Quincy
Street, Arlington, VA 22217-5000.

(m) Systems commands. (1)
Aeronautical weapon systems. Send
requests for information on aeronautical
weapon systems, associated sub-
systems and related systems and
equipment to the Commander, Naval Air
Systems Command, Naval Air Systems
Command Headquarters, Washington,
DC 20361-0001.

(2) Facilities. Send requests for
information on facilities and land
management (design, construction, and
maintenance; utilities; housing; and real
estate matters) to the Commander,
Naval Facilities Engineering Command,
200 Stovall Street, Alexandria, VA
22332-2300.

(3) Ships. Send requests for
information on ships and ordnance
materials to the Commander, Naval Sea
Systems Command, Naval Sea Systems
Command Headquarters, Washington,
DC 20362-5101.

(4) Space and Naval Warfare. Send
requests for information on development
technologies regarding battle force
architecture and engineering, space
communications, navigation, undersea
and ocean surveillance, oceanographic
matters, anti-submarine warfare,
information transfer systems, and
information management systems to the
Commander, Space and Naval Warfare
Systems Command, Washington, DC
20363-5100.

(5) Supply. Send requests for
information on naval supply matters to
the Commander, Naval Supply Systems
Command, Naval Supply Systems
Command Headquarters, Washington,
DC 20376-5000 and for Marine Corps
supply matters to the Commandant of
the Marine Corps, (Code L), HQ USMC,
Washington, DC 20380-0001.

(n) Ships decklogs. Send requests for
ships decklogs originating after 30 June
1945 to the Director, Naval Historical
Center, Ships’ Histories Section,
Washington Navy Yard, Washington,
DC 20374. Those originated prior to 1945
are held by the Chief, Military Reference
Branch, Military Archives Division, ,

National Archives, Washington, DC
20408.

(0) Supply catalogs. Send requests for
Navy and Federal supply catalogs,
master cross-reference indexes, and
related cataloging publications
(cataloging handbooks such as H2-1 and
H2-3 and Federal manuals for supply
cataloging, such as Ml-1, -2 and -3) to
Superintendent of Documents, United
States Government Printing Office,
Washington, DC 20402-9325.

(p) Technicalreports. Send requests
for unclassified technical reports or
publications to the Director, National
Technical Information Service, 5285 Port
Royal Road, Springfield, VA 20402.

() Unknown. Ifrequesters are unable
to determine the official having
cognizance over the requested records,
they should send their request for naval
matters to the Chief of Naval
Operations, (Code 09B30), Pentagon,
Washington, DC 20350-2000 and Marine
Corps matters to Commandant of the
Marine Corps, HQMC (Code MI-3),
Navy Department, Washington, DC
20380-0001.

§701.32 Locations atwhich Department
ofthe Navy records are available for public
Inspection.

(a) Navy DepartmentLibrary. The
Navy Department Library is located at
the Washington Navy Yard, Building 44,
9th and M Streets, SE, Washington, DC
20374-0571.

(1) Hours of Operation. 9 a.m. to 4
p.m., Monday through Friday, except
holidays.

(2) Type ofMaterials Held. The
library has 130,000 volumes of
information of interest to the Navy, such
as naval and general history,
international law and diplomacy, naval
architecture and shipbuilding, naval
customs and traditions, naval shore
stations, yards and bases, uniforms,
insignia, awards and flags, geography,
travel and guide books, aviation, Navy
music, etc. Also contained are
approximately 5,000 rare book
collections. Additionally, the library has
an index by subject matter of materials
held, i.e., NAVPUBINST 5215.1B,
Consolidated Subject Index, a quarterly
publication which lists instructions
originated by Washington Headquarters
organizations and Marine Corps
directives system checklist of directives
distributed outside Headquarters, U.S.
Marine Corps. The library is equipped
with desks and study carrels for library
users and has specialized devices to
facilitate research, such as microfilm
reader/printers, copy machines, and
outlets for tape recorders.

(b) Defense Reading Room. The
Defense Reading Room is located in
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Room 2E165 of the Pentagon,
Washington, DC 20310-1400. Due to
building security, upon arrival at the
Pentagon, call 695-3973 to arrange for an
escort to the Reading Room.

(1) Hours of Operation. 8 a.m. to 4
p.m., Monday through Friday, except
holidays.

(2) Type ofMaterials Held. Microfiche
copies of indexes and decisional
documents regarding Navy Discharge
Review Board and Board for Correction
of Naval Records proceedings.

(c) Law Library oftheJudge Advocate

General. The law library is located at
the Hoffman Building 2, Room 9S47, 200
Stovall Street, Alexandria, VA 22332-
2400.

(1) Hours of Operation. 9 a.m. to 4
p.m., Monday through Friday, except
holidays.

(2) Type ofMaterials Held. The
library has published and unpublished
decisions of the Navy-Marine Corps
Court of Military Review, Navy and
Marine Corps directives, miscellaneous
superseded manuals, and courts-martial
orders and the Navy Department
Bulletin.

Subpart D—Fee Guidelines

§701.40 FOIA Fees.

(a) Background. The FOIA Reform Act
of 1986 brought about significant
changes on how FOIA fees are assessed.
Subpart D of this part highlights in detail
the changes made and conforms with
the Office of Management and Budget
(OMB) Uniform Fee Schedule and
Guidelines which were issued as a
result of the Reform Act. OMB
guidelines for fees reflect direct costs for
search, review (in the case of
commercial requesters), and duplication
of documents, collection of which are
permitted by FOIA.

(b) DD Forms 2086/2086-1. Naval
activities are encouraged to utilize DD
Forms 2086/2086-1 to track costs for
each FOIA request processed, unless a
standard processing cost can be
computed for routine kinds of requests.
The form is designed to track all costs
and is utilized to compile fee
information for the Annual FOIA Report.
While not all costs can be charged to the
requester for recoupment, they are
nonetheless reportable as they provide
Congress with an indepth look at the
costs and time the Navy is expending to
process FOIA requests.

(c) Scope. (1) The guidelines set forth
below are not intended to imply that
fees must be charged for providing
information to the public in the routine
course of business, nor are they meant
as a substitute for any other schedule of
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fees, such as those in
NAVCOMPTMAN, Vol. 3, CH-339,
which does not supersede the collection
of fees under FOIA.

2) Subpart D of this part does not
supersede fees chargeable under a
statute specifically setting the level of
fees for particular types of records. A
“statute specifically providing for setting
the level of fees for particular types of
records” means any statute that enables
a government agency, such as the
Government Printing Office (GPO) or the
National Technical Information Service
(NTIS), to set and collect fees. Naval
activities should ensure that when
documents that would be responsive to
a request are maintained for distribution
by agencies operating statutory based
fee schedule programs such as GPO or
NTIS, inform requesters of the steps
necessary to obtain records from those
sources.

(cj Resolution offees. The issue of
fees should be resolved prior to a naval
activity expending resources to process
a FOIA request. Specifically, a requester
should have an opportunity to decide
whether or not to pursue a request if
fees are applicable and the requester
has failed to agree to pay those fees.
There have been instances where naval
activities have worked a costly request
only to be told by the requester that it is
no longer needed, since it will result in a
cost. Additionally, if a requester has
agreed to pay fees up to a specified
amount and the costs of processing the
request will exceed those fees, naval
activities must resolve the issue of
additional fees prior to continuing with
the processing of the request.

(d) Responses. Naval activities shall
ensure that final responses to the
requester address FOIA fees.

8701.41 Definitions.

The following definitions set forth the
parameters for determining FOIA fees:
(a) Direct costs. Direct costs means

those expenditures a naval activity
actually incurs in searching for,
reviewing (in the case of commercial
requesters), and duplicating documents
to respond to a FOIA request. Direct
costs include, for example, the salary of
the employee performing the work (the
employee’s basic rate of pay plus 16
percent of that rate to cover benefits),
and the costs of operating duplicating
machinery. Not included are overhead
expenses such as costs of space,
heating, or lighting the facility where
records are stored.

(b) Search time. Search time includes
all time spent looking for material
responsive to a request and a page-by-
page or line-by-line identification (if
necessary) of material in the document

to determine if it, or portions thereof, are
responsive to the request. Naval
activities should ensure that searches
are efficient and completed in the least
expensive manner to minimize costs to
the naval activity and the requester. For
example, naval activities should not do
a line-by-line search when duplicating
an entire document containing
responsive information would be less
expensive and quicker to comply with
the request. Time spent reviewing
documents to determine whether to
apply one or more of the statutory
exemptions is not search time, but
review time.

(c) Duplication. Duplication refers to
the process of making a copy of a
document in response to a FOIA
request. Copies can be paper copy,
microfiche, audiovisual, or machine
readable documentation (e.g., magnetic
tape or disc). Every effort will be made
to ensure that the copy provided is in a
form reasonably usable by requesters. If
copies are not clearly usable, the
requester will be notified that their copy
is the best available and the agency’s
master copy will be made available for
review upon appointment. For
duplicating of computer tapes and
audiovisuals, the cost, including the
operator’s time shall be charged. If a
naval activity estimates that assessable
duplication charges may exceed $25, it
shall notify the requester of the
estimate, unless the requester has
indicated in advance his or her
willingness to pay fees as high as those
anticipated. Such notice shall offer the
requester the opportunity to confer with
naval personnel to reformulate the
request to meet his or her needs at a
lower cost.

(d) Review. Review time refers to
examining documents responsive to a
FOIA request to determine whether one
or more of the statutory exemptions
permit withholding. It also includes
processing the documents for disclosure,
such as excising them for release.
Review does not include time spent
resolving general legal or policy issues
on applying the exemptions. Charges
may be assessed only for the initial
review. Naval activities may not charge
for reviews during an administrative
appeal of an exemption already applied.
Records or portions of records withheld
in full under an exemption subsequently
determined not to apply, may be
reviewed again to determine the
applicability of other exemptions not
previously considered and the costs for
such a subsequent review could be
assessed.

(e) Commercial use request. A
commercial use request is a request
from or on behalf of one seeking
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information for a use or purpose that
furthers the commercial, trade, or profit
interest of the requester. In determining
whether a requester belongs to this
category, naval activities must
determine the requester’s use of the
documents requested. Naval activities
should seek additional clarification
before assigning the request to a specific
category when doubting the intended
use of the requester, or where the use is
not clear from the request itself.

(f) Educational institution. An
educational institution is a preschool,
public or private elementary or
secondary school, institution of graduate
higher education, institution of
undergraduate higher education,
institution of professional education,
and an institution of vocational
education operating a program(s) of
scholarly research.

(9) Non-commercial scientific
institution. A non-commercial scientific
institution is operated solely for
conducting scientific research the results
of which are not intended to promote
any particular product or industry and
not operated on a “commercial” basis.

(h) Representative of the news media.
Representative of the new media is a
person actively gathering news for an
entity organized and operated to publish
or broadcast news to the public. “News”
means information about current events
or of current interest to the public.
Examples of news media entities include
television or radio station broadcasting
to the public at large and publishers of
periodicals when qualifying as
disseminators of “news” who make their
products available for purchase or
subscription by the general public.
Those examples are not all-inclusive. As
traditional methods of news delivery
evolve (e.g., electronic dissemination of
newspapers through
telecommunications services)
alternative media would be included in
this category. “Free-lance” journalists
may be considered as working for a
news organization if they can
demonstrate a basis for expecting
publication by that organization, even if
not actually employed. Proof may be by
publication contract, but naval activities
may also look to the requester’s past
publication record in making this
determination. Representatives of the
news media do not include private
libraries, private repositories of
Government records, or middlemen such
as information vendors or data brokers.

(i) All other requesters. All other
requesters refers to persons who do not
qualify as an educational institution,
non-commercial scientific institution,
representative of the news media, or
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commercial use requester. An example
is a nonprofit organization.

§701.42 Application.

(a) Commercial requesters. When
records are requested for commercial
use, fees shall be assessed to recover
reasonable standard charges for
document search, review, and
duplication. Requesters must reasonably
describe the records sought. When naval
activities review a request for
documents for commercial use, they
should assess charges which recover the
full direct costs of searching for,
reviewing for release, and duplicating
the records sought. Commercial
requesters, are not entitled to 2 hours of
free search time and 100 free pages of
reproduction of documents. However,
fees totaling $15 or less must be waived.
Commercial requesters are not normally
entitled to a waiver or reduction of fees
based upon an assertion that disclosure
would be in the public interest. Because
use of the requested material is the
exclusive determining criteria, a
commercial enterprise may make a
request that is not for commercial use. It
is also possible that a nonprofit
organization could make a request for
commercial use. Such situations must be
addressed on a case-by-case basis.

(b) Educational institution requesters.
When a request is made by an
educational institution whose purpose is
scholarly research fees shall be limited
to reasonable standard charges for
document duplication (excluding
charges for the first 100 pages).
Requesters must reasonably describe
the records being sought and must show
that the request is made under the
auspices of a qualifying institution and
that the records are not sought for
commercial use, but in furtherance of
scholarly research.

(c) Non-commercial scientific
institution requesters. When the request
is made by a non-commercial scientific
institution whose purpose is scientific
research fees shall be limited to only
reasonable standard charges for
document duplication (excluding
charges for the first 100 pages).
Requesters must reasonably describe
the records sought and must show that
the request is being made under the
auspices of a qualifying institution and
that records are not sought for
commercial use, but in furtherance of
scientific research.

(d) Representatives ofthe news
media. (1) When the request is made by
a representative of the news media, fees
shall be limited to only reasonable
standard charges for document
duplication (excluding charges for the

first 100 pages). Requesters must
reasonably describe the records sought.

(2) Representatives of the news media
must meet the criteria defined in
paragraph (h) of § 701.41, and the
request must not be made for
commercial use. A request for records
supporting the news dissemination
function of the requester shall not be
considered to be a request that is for a
commercial use. For example, a request
by a newspaper for records relating to
an investigation of a defendant in a
current criminal trial of public interest
could be presumed to be a request from
an entity eligible for inclusion in this
category, and entitled to records at the
cost of duplication alone (excluding
charges for the first 100 pages).

(3) “Representative of the news
media“ does not include private
libraries, private repositories of
Government records, or middlemen,
such as information vendors or data
brokers.

(e) All otherrequesters. Naval
activities shall charge requesters who do
not fit into any of the above categories
fees to recover the full direct cost of
search and duplicating records, except
the first 2 hours of search time and the
first 100 pages of duplication shall be
furnished without charge. Requesters
must reasonably describe the records
sought. Requests from subjects about
themselves will continue to be treated
under the fee provisions of 5 U.S.C. 552a,
which permit fees only for duplication.
Naval activities are reminded that this
category of requester may be eligible for
a waiver or reduction of fees if
disclosure of the information is in the
public interest.

§701.43 Fee restrictions.

(a) A naval activity may not charge
fees if the costs of routine collection and
processing of the fee are likely to equal
or exceed the amount of the fee. Except
for requesters seeking documents for a
commercial use, naval activities shall
provide the first 2 hours of search time
and the first 100 pages of duplication
without charge. For example, for a
request (other than one from a
commercial requester) involving 2 hours
and 10 minutes of search time and 105
pages of documents, a naval activity
would recover the cost of only ten
minutes of search time and five pages of
duplication. If this processing cost was
equal to or less than the cost to the
naval activity for billing the requester
and processing the fee collected (i.e.,
$15), no charges would result.

(b) Requesters are entitled to the first
2 hours of search and 100 pages of
duplication without charge once per
request Consequently, if after
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completing its portion of a request, a
naval activity, refers the request to
another naval activity to act on their
portion of the request, the referring
naval activity shall inform the recipient
of the amount of search time and
duplication cost to date so the final
Navy response will address all fees in
the processing of the request. For
referrals to other federal agencies or
Department of Defense components, if
the naval costs of processing the request
are chargeable based on fee guidelines,
the fees should be collected from the
requester and the recipient of the
referral advised of the fee status of the
request. If the fees are not chargeable
based on the fee guidelines, the recipient
of the referral should be advised of the
naval fees associated with the
processing of the request.

(c) In determining the “cost of
collecting a fee” consider administrative
costs to the naval activity of receiving
and recording a remittance, and
processing the fee for deposit in the
Treasury Department’s special account.
The Treasury’s cost to handle such
remittance is negligible and shall not be
considered in a naval activity's
determination.

(d) To determine cost, “pages” refers
to standard size paper copies normally 8
1/2” x 11” or 11” x 14”. Thus, requesters
would not be entitled to 100 microfiche
or 100 computer disks, for example. A
microfiche containing the equivalent of
100 pages or 100 pages of computer
printouts, meets the restriction.

(e) For computer searches, the first 2
free hours will be determined by the
salary scale of the individual doing the
computer search. For example, when the
direct costs of the computer central
processing unit, input-output devices,
and memory capacity equal $24 (2 hours
of equivalent search at the clerical
level), computer costs in excess of that
amount are chargeable as computer
search time.

§701.44 Fee waivers.

(@) When the naval activity
determines that waiver or reduction of
fees is in the public interest, documents
will be furnished without charge or at a
reduced charge. It is in the public
interest when furnishing the information
is likely to contribute significantly to
public understanding of the operations
or activities of the Department of the
Navy, and is not primarily in the
commercial interest of the requester.

(b) Fees shall be waived
automatically for all requesters when
direct costs for a FOIA request total $15
or less.
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(c) Decisions to waive or reduce fees
that exceed the automatic fee waiver
threshold shall be made on a case-by-
case basis when:

(1) Disclosure of the information “is in
the public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the government.”

(i) Subject of the request. Naval
activities should analyze whether the
subject matter of the request involves
issues which will significantly
contribute to the public understanding of
the operations or activities of the
Department of the Navy. Requests for
records in the possession of the
Department of the Navy originated by
non-government organizations and
sought for their intrinsic content rather
than informative value will not likely
contribute to public understanding of the
operations or activities of the
Department of the Navy. Examples of
such records are press clippings,
magazine articles, or records forwarding
a particular opinion or concern from a
member of the public regarding a naval
activity. Similarly, disclosures of records
of considerable age may or may not
bear directly on the current activities of
the Department of the Navy; however,
the age of a particular record shall not
be the sole criteria for determining the
value of a document. These requests
must be closely reviewed while
considering the requester’s stated
purpose for the records and the potential
for public understanding of the
operations and activities of the
Department of the Navy.

(ii) Informative value of the
information to be disclosed. Naval
activities should analyze the substantive
contents of a record or portion of the
record to determine whether disclosure
is meaningful and will inform the public
on Department of the Navy’s operations
or activities. While the subject of a
request may contain information on
operations or activities of the
Department of the Navy, it may not have
great potential for contributing to a
meaningful understanding of these
operations or activities. An example
would be a heavily redacted record,
with only random words, fragmented
sentences, or paragraph headings. A
determination as to whether that type of
record will contribute to the public
understanding of the operations or
activities of the Department of the Navy
must be weighed against the requester’s
intended use. Another example is
disclosure of information already in the
public domain or nearly identical
information may add no meaningful new

information on Department of the Navy
operations and activities.

(iii) Contribution to the public’s
understanding from disclosure.
Disclosure contributes to the public’s
understanding when disclosure will
inform or have the potential to inform
the public, rather than the individual
requester or small segment of interested
persons. The requester’s identity
determines whether the requester has
the capability and intention to
disseminate the information to the
public. Assertions of plans to write a
book, research a particular subject,
doctoral desertion work, or indigency
are insufficient. Requester must
demonstrate the capacity to disclose the
information in a manner informative to
the general public. Requesters should
describe their qualifications, nature of
their research, purpose of the requested
information, and intended means of
dissemination to the public.

(iv) The significance of the
contribution to public understanding.
Naval activities must assess the
significance or impact of disclosure
against the current level of public
knowledge or understanding prior to the
disclosure. In other words, will
disclosure on a current subject of wide
public interest be unique in contributing
previous unknown facts, thereby
enhancing public knowledge, or will it
basically duplicate what is already
known by the general public. Naval
activities shall not make value
judgments whether the information is
important enough to be made public.

(2) Disclosure of the information “is
not primarily in the commercial interest
of the requester.”

(i) Existence and magnitude of a
commercial interest. If the request is a
commercial interest, naval activities
should address the magnitude of that
interest to see if the requester’s
commercial interest is primary, as
opposed to any secondary personal or
non-commercial interest. In addition to
profit-making organizations, individual
persons or other organizations may have
a commercial interest in obtaining
certain records. Where it is difficult to
determine whether this is a commercial
requester, naval activities may infer it
from the requester’s identity and
circumstances of the request. The
requester’s commercial benefit must
clearly override any personal or
nonprofit interest to apply FOIA
commercial standards.

(i) The primary interest in disclosure.
Once a requester’s commercial interest
has been determined, naval activities
should then determine if disclosure
would be primarily in that interest. That
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requires balancing the commercial
interest of the request against any public
benefit derived as a result of that
disclosure. Where the public interest
served is beyond that of the requester’s
commercial interest, a waiver or
reduction of fees would be appropriate.
Conversely, even if a significant public
interest exists and the relative
commercial interest of the requester is
greater than the public interest, then a
waiver or reduction of fees would be
inappropriate. For example, while news
media organizations have a commercial
interest as business organizations, their
role of disseminating news to the public
can ordinarily be presumed to be of a
primary interest. Therefore, any
commercial interest is secondary to the
primary interest in serving the public.
Similarly, scholars writing books or
engaged in other forms of academic
research may recognize a commercial
benefit, either directly or indirectly
(through the institution they represent);
however, normally such pursuits are
primarily undertaken for educational
purposes, and charging a fee would be
inappropriate. Conversely, data brokers
or others who compile government
information for marketing can normally
be presumed to primarily have a
commercial interest.

(iii) The above factors and examples
are not all inclusive. Each fee decision
must be considered on a case-by-case
basis the merits of the information
provided in each request. When the
decision to charge, reduce, or waive the
fee cannot be clearly resolved, naval
activities should rule in favor of the
requester.

(d) The following additional
circumstances describe situations where
waiver or reduction of fees are most
likely warranted:

(1) A record is voluntarily created to
preclude an otherwise burdensome
effort to provide voluminous amounts of
available records, including additional
information not requested.

(2) A previous denial of records is
reversed in total, or in part, and the
assessable costs are not substantial
(e.g., $15 - $30).

§701.45

(a) Fees may not be used to
discourage requesters. FOIA fees are
limited to standard charges for direct
document search, review (in the case of
commercial requesters), and duplication.

(b) To be responsive as possible to
FOIA requests while minimizing
unwarranted costs to the taxpayer,
naval activities shall:

(1) Analyze each request to determine
the category of the requester. If the

Fee assessment
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naval activity’s determination of the
category of the requester is different
than that claimed by the requester, the
naval activity will:

(1) Notify the requester that additional
justification should be provided to
support the category claimed, and that a
search for responsive records will not be
initiated until agreement on the category
of the requester. Absent further category
justification from the requester and a
reasonable period of time (i.e., 30
calendar days), the naval activity shall
render a final category determination
and notify the requester of the
determination, including administrative
appeal rights.

(i) Advise the requester that a search
for responsive records will not be
initiated until the requester indicates a
willingness to pay assessable costs for
the category determined by the naval
activity.

(2) Requesters must submit a fee
declaration appropriate for these
categories:

(i) Commercial requesters must
indicate a willingness to pay all search,
review, and duplication costs.

(i) Educational or non-commercial
scientific institution or news media
representatives. Requesters must
indicate a willingness to pay duplication
charges in excess of 100 pages, if more
than 100 pages of records are desired.

(iii) All others. Requesters must
indicate a willingness to pay assessable
search and duplication costs if more
than 2 hours of search effort or 100
pages of records are desired and the
resultant fees will exceed the $15 fee
waiver threshold.

(3) If the above conditions are not
met, then the request need not be
processed and the requester shall be so
informed within 10 working days.

(4) As described above, naval
activities must be prepared to provide
an estimate of assessable fees to the
requester. While searches vary among
naval activities and an estimate is often
difficult prior to an actual search,
requesters desiring estimates are
entitled to them before committing to a
willingness to pay. Should naval activity
costs exceed the amount of the estimate
or the amount agreed to by the
requester, the amount in excess of the
estimate or the amount agreed to shall
not be charged without the requester’s
agreement.

(5) A naval activity may not require
advance payment of any fee (i.e.,
payment before work is commenced or
continued on a request) unless the
requester previously failed to timely pay
fees or the agency determined that the
fee exceeds $250. A timely fashion is 30

calendar days from the date of billing by
the naval activity.

(6) Where a naval activity estimates
or determines that allowable charges
that a requester may be required to pay
are likely to exceed $250, the naval
activity should notify the requester of
the likely cost and obtain satisfactory
assurance of full payment where the
requester has a history of prompt
payments, or require an advance
payment of an amount up to the full
estimated charges for requesters without
a history of payment.

(7) Where a requester has previously
failed to pay a fee charged in a timely
fashion (i.e,, within 30 calendar days
from the date of the billing), the naval
activity may require the requester to pay
the full amount owed, plus any
applicable interest, or demonstrate that
the fee had been paid, and to make an
advance payment of the full amount of
the estimated fee before the naval
activity begins to process a new or
pending request. Interest will be at the
rate prescribed in 31 U.S.C. 3717 and
confirmed with respective accounting
and finance offices.

(8) After all work is completed on a
request and the documents are ready for
release, naval activities may request
payment prior to forwarding the
documents if there is no payment history
on the requester or if the requester has
previously failed to pay a fee in a timely
fashion (i.e., within 30 calendar days of
the billing). If the requester fails to pay
in a timely fashion, paragraph (b)(7) of
§ 701.45 applies. Naval activities may
not hold documents ready for release
pending payment from requesters with a
history of prompt payment.

(9) When naval activities act under
§ 701.45 number (b)(1) through (7), FOIA
time limits (10 working days from
receipt of initial requests and 20 working
days from receipt of appeals, plus
permissible extensions of time) begin
after the naval activity has received a
willingness to pay fees or fee payments,
if appropriate.

(10) Naval activities may charge for
time spent in searching for records, even
if that search fails to locate records
responsive to the request. Naval
activities may also charge search and
review (in the case of commercial
requesters) time if records located are
determined to be exempt from
disclosure. In practice, if the naval
activity estimates that search charges
are likely to exceed $25, it shall notify
the requester of the estimated amount of
fees, unless the requester has indicated
in advance a willingness to pay fees up
to the estimated amount. Such notice
shall offer the requester the opportunity
to confer with the naval activity with
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the object of reformulating the request to
meet his or her needs at a lower cost.

§701.46 Aggregating requests.

Except for commercial requesters, a
naval activity may not charge for the
first 2 hours of search time or for the
first 100 pages of reproduction. A
requester may not file multiple requests
at the same time each seeking portions
of a document or documents to avoid
payment of fees. When a naval activity
reasonably believes that a requester or,
a group of requesters acting in concert is
attempting to break a request into a
series of requests to evade fees, the
naval activity may aggregate the
requests and charge accordingly In
determining whether it is reasonable to
aggregate the requests, consider the time
period of the requests. For example, it
would be reasonable to presume that
multiple requests of this type made
within a 30-day period had been made
to avoid fees. It is harder to make that
presumption for requests over a longer
time period. Before aggregating requests
from more than one requester, naval
activities must have a concrete basis to
conclude that the requesters are acting
in concert to avoid payment of fees.
Naval activities may not aggregate
multiple requests from one requester on
unrelated subjects.

8§701.47 Effectofthe Debt Collection Act
of 1982 (Pub. L. 97-365).

The Debt Collection Act of 1982 (Pub.
L. 97-385) provides for a minimum
annual rate of interest on overdue debts
to the Federal Government. Naval
activities may charge an interest penalty
for fees outstanding 30 days from the
date of billing (the first demand notice).
The interest rate shall be as prescribed
in 31 U.S.C. 3717. Naval activities should
verify the current interest rate with
respective accounting and finance
offices. After one demand ietter has
been sent and 30 calendar days have
lapsed with no payment, naval activities
may submit the debt to the respective
accounting and finance offices for
collection under the Debt Collection Act
of 1982.

§701.48 Computation of fees.

The fee schedule in Subpart D of this
part shall be used to compute search,
review (in the case of commercial
requesters), and duplication costs for
processing FOIA requests. Costs shall
be computed on time actually spent.
Time-based and dollar-based minimum
charges for search, review (in the case
of commercial requesters), and
duplication are not authorized.



Federal Register / Vol. 56, No. 247 / Tuesday, December 24, 1991 / Rules and Regulations

§701.49 Collection of fees.

Collect FOIA fees when providing the
documents to the requester when the
requester specifically states that costs
are acceptable or acceptable up to a
specified amount. Collection may not be
made in advance unless the requester
has failed to pay previously assessed
fees within 30 calendar days from the
date of the billing by the naval activity,
or the naval activity determines the fee
will be in excess of $250.

§701.50 Search time costs.

The following schedules outline
authorized fees:

(@) Manualsearch.

Hour-

Type Grade ly
Rate
Clerical .. E9/GS8 and below......... $12
Professional.. .. 01-06/GS9-GS/GM15... 25
Executive . 07/GS/IGM16/ES1 45

and above.

(b) Computer search. Computer search
is based on the direct cost of the central
processing unit, input-output devices,
and memory capacity of the computer
configuration. The cost of computer
search is based on the computer
operator/programmer’s time in
determining how to conduct and
subsequently executing the search and
is charged at the rate of a manual
search.

(c) Duplication costs.

Type Cost per Page

Pre-printed material (i.e., unal-

tered directives, publications)... $.02
Office copy (i.e., xeroxed

copies)....... .15
Microfiche 25

Computer copies (tapes or re-

prints) Actual costl

* This means the cost of duplicating the tape or
printout, which includes die operator's time and cost
of the tape.

(d) Review time (only applies in the
case ofcommercial requesters).

Hour-
Type Grade
Rdate
Clerical...... .. E9/GS8 and below......... $|.2
Professio .. 01-06/GS9-GS/GM15.. 2B
Executive - 07/GS/IGM16/ES1
and above.

(e) Audiovisual documentary
materials. Compute search costs as for
any other record. Duplication cost is the
actual direct cost of reproducing the
material, including the wage of the
person doing the work. Audiovisual
materials provided to a requester need
not be in reproducible format or quality.

(f) Otherrecords. Compute direct
search and duplication cost for any
record not described above as described
for audiovisual documentary material.

(g) Costsfor special services.
Complying with requests for special
services is at the discretion of the naval
activity. FOIA and its fee structure do
not cover these kinds of services. Naval
activities may recover the costs of
special services asked for by the
requester after agreement has been
obtained from the requester to pay for
one or more of the following services:

(1) Certifying that records are true
copies.

(2) Sending records by special
methods such as express mail, etc.

§701.51 FOIA fee remittance/receipt
controls.

(a) Naval activities shall implement
procedures to track FOLA fee
remittances. At a minimum, the tracking
system should include the name of the
requester, company (if applicable),
amount of fee charged (identify by total
and breakdown, i.e., $250: $100 search,
$50.00 review, $100 reproduction), date
and serial number of correspondence to
the requester which seeks the fee
remittance, date remittance received,
number of check, date sent to local
disbursing office, and copy of
NAVCOMPT Form 2277. This tracking
system can be manual or automated and
should be designed to identify
outstanding FOIA remittances so that
follow-up letters can be sent advising
the requester that his/her account
requires prompt action.

(b) Naval activities shall advise
requesters to make their check/money
order payable to the Treasurer of the
United States. Upon receipt of a check/
money order, the receiving activity shall
submit a NAVCOMPT Form 2277,
Voucher for Disbursement and/or
Collection, and the check/money order
to the local disbursing office for
processing. “FOIA Receipt Account
Number 3210* shall be annotated on the
NAVCOMPT Form 2277 when
processing all FOIA fees, except those
received by naval industrially-funded
(NIF) and non-appropriated funded
(NAF) activities.

(c) Remittances received by NIF
activities shall be made payable to the
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activity and the requester should
indicate on the check “FOIA
Remittance.” The remittance shall be
deposited in the NIF activity account.

(d) Remittances received by NAF
activities shall be made payable to the
activity and the requester should
indicate on the check “FOIA
Remittance.” The remittance shall be
deposited in the NAF activity account.

§701.52 Technical data fees.

(a) General. Technical data, recorded
information, regardless of the form or
method of the recording, of a scientific
or technical nature (including computer
software documentation). This term
does not include computer software or
data incidental to contract
administration, such as financial and/or
management information. Technical
data requiring release under FOIA, shall
be released after the requester pays all
reasonable costs for search, duplication,
and review of the records to be released.

(b) Definition. Technical data means
recorded information, regardless of the
form of method of the recording of a
scientific or technical nature (including
computer software documentation). This
term does not include computer
software or data incidental to contract
administration, such as financial and/or
management information.

(c) Retention offunds. Naval activities
shall retain fees received from releasing
technical data. The funds shall be
available for the same purpose and the
same time period as the appropriation
from which the costs were incurred in
complying with the request. Reasonable
costs are the full costs to the
Government of rendering the service, or
fair market value of the service,
whichever is greater. Fair market value
shall be determined by commercial rates
in the local geographical area. In the
absence of a known market value,
charges shall be based on recovery of
full costs to the Government. The full
cost includes all direct and indirect
costs to conduct the search and to
duplicate records responsive to the
request. This cost is different from the
direct costs allowable under the FOIA.

(d) Waiver. Naval activities shall
waive the payment of costs for technical
data when greater than the costs
required for release of this same
information under FOIA, if:

(1) The request is made by a United
States citizen or a United States
corporation who certifies that the
technical data requested is needed to
submit an offer, or determine capability



66598 Federal Register / Vol. 56,

of submitting an offer. The technical
data must relate to the product which
will be provided to the United States or
a contractor with the United States.
However, naval activities may require
the citizen or corporation to pay a
deposit of not more than the cost of
complying with the request, which will
be refunded upon submission of an offer
by the citizen or corporation;

(2] The release of technical data is
requested to comply with an
international agreement; or,

(3) The naval activity determines that
waiver is in the interest of the United
States.

(e) Fee rates. (1) Search time is
computed as follows:

(i) Manual Search.

Type Grade I-g):tr;y
Clerical $13.25
(Minimum 8.30

Charge).

Professional and Executive hourly rate
of fees are established at actual hourly
rate prior to search. A minimum charge
will be established at I/2-hourly rates.

(i) Computer search is the total cost
of the central processing unit, input-
output devices, and memory capacity of
the actual computer configuration. The
wage for the computer analyst/operator
determining how to conduct and
subsequently executing the search will
be recorded as part of the computer
search and is at the same rate of the
manual search scale.

(2) Duplication costs are as follows:

Type Cost
Aerial photographs, specifica-
tions, permits, charts, blue-
prints, and other technical
documents $2.50 each

Engineering data (microfilm):

Silver duplicate negative....... $.75 per card

(When keypunched and
verified).....oociiie .85 per card
Diazo duplicate negative....... .65 per card

(When  keypunched and
ifi .75 per card

$.50 per frame
.45 per frame

$1.50 each
Paper reprints of microfilm indi-

ces .10 each

?3) Review time is computed as
follows:

No. 247 /

Type Grade ?O;tgy
Clerical......ccccouvnne. E9/GS8 and below...... $13.25
(Minimum 8.30

Charge).

Professional and Executive hourly rate
of fees are established at actual hourly
rate prior to review. A minimum charge
will be established at 1/2-hourly rates.

§701.53 Othertechnical data records.

Charges for services not specifically
provided above are at the following
rates:

Type Cost

Minimum charge for office copy

(up to six images) $3.50
Each additional image .10
Each typewritten page... 3.50
Certification and validation wit

S€AL s 5.20
Hand-drawn plots and

sketches, each hour or frac-

tion thereof........ccooevecvciines 12.00

Dated: December 18,1991.

Wayne T. Baucino,

Lieutenant,JAGC, U.S.NavalReserve,
Alternate FederalRegisterLiaison Officer.
[FR Doc 91-30633 Filed 12-23-91; 8:45 am]
BILLING CODE 3810-AE-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CCGD13 91-06]

Drawbridge Operation Regulations;
Umpqua River, OR

agency: Coast Guard, DOT.
action: Final rule.

SUMMARY: At the request of the Oregon
Department of Transportation (ORDOT),
the Coast Guard is changing the
regulations governing the U.S. 101
highway bridge across the Umpqua
River, mile 11.1, at Reedsport, Oregon.
This change requires that at least two
hour’s advance notice be given for
opening the drawspan of this bridge at
ail times for the passage of vessels. This
amendment is being made because of a
marked decrease in requests for bridge
openings. This regulation change should
relieve the bridge owner of the burden
of having a person constantly available
to open the draw while still providing
for the reasonable needs of navigation.

Tuesday, December 24, 1991 / Rules and Regulations

EFFECTIVE DATE: This regulation change
becomes effective on January 23,1992.

FOR FURTHER INFORMATION CONTACT:
John E. Mikesell, Chief, Bridge Section,
Aids to Navigation and Waterways
Management Branch (Telephone: (206)
553-5864).

SUPPLEMENTARY INFORMATION: On
September 23,1991, the Coast Guard
published a proposed rule (56 FR 47932)
concerning the amendment. The
Commander, Thirteenth Coast Guard
District, also published the proposal as a
public notice dated September 30,1991.
In each notice interested persons were
given until November 7,1991, to submit
comments.

Drafting Information

The drafters of this notice are: Austin
Pratt, project officer, and Lieutenant
Deborah K. Schram, project attorney.

Discussion of the Comments

No objections to the proposed rule
change were received.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Economic Assessment and Certification

The regulations are considered to be
non-major under Executive Order 12291
on Federal Regulation and
nonsignificant under the Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact of this rule
change is expected to be so minimal that
a full regulatory evaluation is
unnecessary. Navigation and marine-
related businesses would not be
significantly affected by this action
because the present trend of infrequent
drawspan openings is expected to
continue into the future. Since the
economic impact of this regulation
change is expected to be minimal, the
Coast Guard certifies that it will not
have a significant impact on a
substantial number of small entities.

Environmental Impact

This action has been reviewed by the
Coast Guard and has been determined
to be categorically excluded from further
environmental documentation in
accordance with paragraph 2.B.2.9.(5) of
the NEPA Implementing Procedures
COMDTINST M16475.1B. A Categorical
Exclusion Determination is available in
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the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

In consideration of the foregoing, part
117 of 33, Code of Federal Regulations is
amended as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g).

2. Section 117.893 is amended by
revising paragraph (a) to read as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

§117.893 Umpqua River

(a) The draw of the US 101 Bridge,
miie 11.1, at Reedsport, Oregon, shall
open on signal if at least two hours
notice is given.
* * * *

Dated: December 9,1991.

J.E. Vorbach,

RearAdmiral, U.S. Coast Guard, Commander,
13th CoastGuard D istrict.

[FR Doc. 91-30701 Filed 12-23-91; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165

[COTP Port Arthur, Texas Regulation 90-
03]

Safety Zone Regulations; Calcasieu
Channel and Industrial Canal,
Calcasieu River, Lake Charles, LA

agency: Coast Guard, DOT.
action: Final rule.

summary: The Coast Guard is revising
the existing safety zone in the turning
basin of the Industrial Canal, Calcasieu
River, Lake Charles, LA. The safety zone
is necessary to safeguard vessels,
personnel and property against the
accidental release of liquefied natural
gas (LNG) at the Trunkline LNG
Terminal. Revising the existing safety
zone will accurately reflect the
hazardous areas of the turning basin
and ensure public safety while allowing
the public to continue to fish in one of
the prime fishing areas in the Calcasieu
River.

EFFECTIVE date: January 23,1992.

FOR FURTHER INFORMATION CONTACT:
LCDR Gilbert Kanazawa, Supervisor,
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MSD Lake Charles, LA at (318) 433-3785
or FTS: 687-7226.

SUPPLEMENTARY INFORMATION: On
August 2,1991, the Coast Guard
published a notice of proposed rule
making in the Federal Register for these
regulations (Vol. 56 No. 149 FR page
37052). Interested persons were
requested to submit comments and no
comments were received.

Drafting Information

The drafters of these regulations are
Lieutenant Commander Gilbert
Kanazawa and Lieutenant Junior Grade
Gary Messmer, project officers for the
Captain of the Port and Lieutenant
Wilson, Project Attorney, Eighth Coast
Guard District Legal Office, New
Orleans, Louisiana.

Discussion of Comments

The Coast Guard did not receive any
comments on the revision of the safety
zone.

Economic Assessment and Certification

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 28,
1979). The economic impact of this
proposal is expected to be so minimal
that a full regulatory evaluation is
unnecessary. The users of the Port of
Lake Charles fall into four main
categories; Commercial Shipping,
Commercial Fishing Vessels, Small
Passenger Boats and Pleasure Boats.
Since this zone is actually reducing the
area encompassed in an already existing
safety zone, there should be no adverse
impact on harbor use. Since the impact
of this proposal is expected to be
minimal, the Coast Guard certifies that,
if adopted, it will not have a significant
economic impact on a substantial
number of small entities.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this final rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

List of Subjects in 33 CFR Part 165
Harbors, Marine safety, Navigation

(water), Vessels, Waterways.

Final Regulations

In consideration of the foregoing part
165 of Title 33, Code of Federal
Regulations, is amended as follows:
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PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 49
CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1, 6.04-6
and 160.5.

2. Section 165.805, paragraph (a) is
revised to read as follows:

§ 165.805 Calcasieu Channel and
Industrial Canal, Calcasieu River, Lake
Charles, LA

(a) The waters and waterfront facility
located within the area described by the
following boundaries constitutes a
safety zone:

(1) When a Liquefied Natural Gas
(LNG) vessel is moored at Trunkline
LNG facility: Beginning at the west side
property line at position 30 06'38"N, 93
17'34"W, a line extending in an
eastward direction and 50 feet from
shore to a point 50 feet west of mooring
dolphin #1, then due south to a line
running in an eastward direction and 50
feet south of the moored LNG vessel to a
line running due north to a point 50 feet
east of mooring dolphin #13; and then a
line extending in an eastward direction
and 50 feet from shore to the end of the
turning basin.

(2) When an LNG vessel is not moored
at the Trunkline LNG facility: Beginning
at the west side property line at position
30 06'38"N, 93 17'34"W, a line extending
in an eastward direction and 50 feet
from shore to a point 50 feet west of
mooring dolphin #1, then a continuous
uniform line extending 50 feet outside of
all facility docks and structures to a
point 50 feet east of mooring dolphin
#13; and then a line extending in an
eastward direction and 50 feet from
shore to the end of the turning basin.
* * * * *

Dated: 12 December 1991.
J.L. Robinson,
Captain, U.S. CoastGuard, Captain o fthe
Port, PortArthur, TX.
[FR Doc. 91-30702 Filed 12-23-91, 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[NC-053; FRL-4086-2]

Designation of Areas for Air Quality
Planning Purposes; North Carolina:
Redefinition of Attainment Areas From
Statewide to County-oy-County

AGENCY: Environmental Protection
Agency (EPA).
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action: Final rule.

SUMMARY: EPA today approves

revisions to 40 CFR part 81 for North

Carolina. EPA today is changing the

description of N02 attainment areas in

the State of North Carolina at the
request of the Department of

Environment, Health and Natural

Resources. Attainment status

designations included in 40 CFR 81.334

will now be listed on a county-by-

county basis rather than under the
generally inclusive term “Statewide”.

This change is anticipated to make it

easier for North Carolina to track

increment consumption in connection
with prevention of significant
deterioration of air quality.

(EFFECTIVE DATE: This action will be

effective February 24,1992, unless notice

is received within 30 days that someone
wishes to submit adverse or critical
comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

addresses: Copies of the material

submitted by North Carolina may be

examined during normal business hours
at the following locations:

Region IV Air Programs Branch,
Environmental Protection Agency, 345
Courtland Street, Atlanta, Georgia
30365;

Department of Environment, Health, and
Natural Resources, Division of
Environmental Management, 512
North Salisbury St., Raleigh, North
Carolina 27604.

FOR FURTHER INFORMATION CONTACT:

Benjamin Franco of the EPA Region IV

Air Programs Branch at 404-347-2864

(FT3-257-2864) and at the above

address.

SUPPLEMENTARY INFORMATION: On

August 13,1991, the North Carolina

Department of Environment, Health and

Natural Resources submitted a request

tor an amendment to 40 CFR 81.334. This

amendment will provide a listing for

NOa attainment status on a county-by-

county basis rather than under the

generally inclusive term “Statewide”.

This redefinition of attainment areas

will make it easier for North Carolina to

hack increment consumption in
connection with the prevention of
significant deterioration of air quality.

Prior to this redefinition, the first permit

application filed within “Statewide”

could trigger a baseline air quality
determination for the entire state.

Listing attainment areas on a county-by-

county basis in 40 CFR 81.334 will allow

baseline dates to be triggered separately
for individual counties and will
therefore, not restrict growth
unnecessarily.

Federal Register / YoL 5b.

No 247 / Tuesday, December 24, 1991 / Rules and Regulations

H— iMIwil it | [ii | HVVIfigiN 1

Since this notice simply redefines
attainment areas on a county-by-county
basis, no areas are being redesignated
by this action.

Final Action

EPA is today approving the revision to
40 CFR 81.334. This action is being taken
without prior proposal because the
changes are noncontroversial and EPA
anticipates no significant comments on
them. The public should be advised that
this action will be effective February 24,
1992. However, if notice is received
within 30 days that someone wishes to
submit adverse or critical comments,
this action will be withdrawn and two
subsequent notices will be published
before the effective date. One notice will
withdraw the final action and another
will begin a new rulemaking by
announcing a proposal of the action and
establishing a comment period.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 24,1992. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. [See section
307(b)(2).]

Under 5 U.S.C. 605(b), the
Administrator has certified that
redesignations do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709.)

This action has been classified as a
Table (3) action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19,1989 (54 FR 2214-2225). The
Office of Management and Budget
waived Table 2 and 3 SIP revisions (54
FR 2222) from the requirements of
section 3 of Executive Order 12291 for a
period of two years. EPA has submitted
a request for a permanent waiver for
Table 2 and 3 revisions. OMB has
agreed to continue the temporary waiver
until such time as it rules on EPA’s
request.

List of Subjects in 40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401-7642.

Dated: December 9,1991.

Patrick M. Tobin,

Acting RegionalAdm inistrator.
Part 81 of chapter I, title 40, Code of
Federal Regulations, is amended as

follows:

PART 81—[AM

ENDED]

1. The authority citation for part 81

continues to read as follows:
Authority: 42 U.S.C. 7401-7642.

Subpart C—Section 107 Attainment
Status Designations

2. Section 81.334, is amended by

revising the attainment status

designation table “North Carolina®—
N 02” to read as follows:

§81.334
*

*

North

Carolina,
N *

North Carolina— NO2

Designated areas

Alamance County.
Alexander County..
Alleghany County..

Ashe County..........
Avery County
Beaufort County ...
Bertie County........
Bladen County.......

County.
Buncombe
County.
Burke Countv.......
Cabarrus County ..
Caldwell County....

Carteret County....
Caswell County.....
Catawba County...

Cherokee County..
Chowan County....
Clay County............

Columbus County.
Craven County ...

County.
Currituck County...
Dare County...........
Davidson County...
Davie County.........
Duplin County........
Durham County.....
Edgecombe

County.

Forsyth County......
Frankiin County.....
Gaston County......
Gates County.........
Graham County.....
Granville County ..
Greene County ...
Guilford County.....
Halifax County.......
Harnett County

Does not meet
primary
standards

Cannot be

C

lassified or

v better than

)

XX X XXX X XXX

x

XXX X XXXXXXXXXXX

XX X X X X X

X X X X X X

national
standards
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North Carotina— NO2—Continued

Designated areas

Henderson
County.

Iredell County........
lankson County.....

lee County............
lenoir County........
linooln County.......
McDowell County..
Macon County.......
Madison County....
Martin County ...
Mecklenburg
County.
Mitchell County......
Montgomery
County.
Moore County
Nash County..........
New Hanover
County.
Northampton
County.
Onslow County.....
Orange County.....
Pamlico County.....
Pasquotank
County.
Pender County.......
Perquimans
County.
Person County
Pitt County
Polk County.......... .
Randolph County..
Richmond County.
Robeson County...
Rockingham
County.
Rowan County.......
Rutherford
County.
Sampson County...
Scotland County....
Stanly County........
Stokes County.......
Surry County..........
Swain County........
Transylvania
County.
Tyrrell County........
Union County........
Vance County........
Wake County........
Warren County
Washington
County.
Watauga County...
Wayne County
Wilkes County.......
Wilson County......

Cannot be
classified or
better than
national
standards

XX XXX XXX XXXXXX X X

X X X X X X X x X X X X X x X X X x X

X X

X X X X X X X X X X X X X

X X X X

[FR Doc. 91-30584 Filed 12-23-91; 8:45 am]

BILLING CODE 6560-50-M

40 CFR Part 300
[FRL 4037-4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; Deletion of Sites From the
National Priorities List; Five-Year
Reviews

AGENCY: Environmental Protection
Agency.
ACTION: Notice of policy change.

summary: The Environmental Protection
Agency (EPA) is today revising its
policy with respect to the deletion of
sites from the National Priorities List
(NPL) under the Comprehensive
Environmental Response,
Compensation, and Liability Act, as
amended (CERCLA). Agency policy had
linked deletion from the NPL with the
“five-year reviews” conducted pursuant
to section 121(c) of CERCLA. EPA has
now determined that the two processes
(deletion and five-year review) should
be managed separately.

EFFECTIVE DATE: December 24,1991.

FOR FURTHER INFORMATION CONTACT:
Murray Newton, Chief, State and Local
Coordination Branch, Office of
Emergency and Remedial Response,
0S-220W, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460 at (703) 308-6380
or the RCRA/Superfund Hotline from
8:30 a.m. to 7:30 p.m., Monday-Friday,
toll free at 1-(800)-424-9348 or in
Washington, DC at 382-3000.
SUPPLEMENTARY INFORMATION: EPA
initiates the deletion process for a
National Priorities List (NPL) site only
after the Agency determines that no
further response action is necessary
(other than operation and maintenance
of the remedy). Moreover, although the
Comprehensive Environmental
Response, Compensation, and Liability
Act, as amended (CERCLA), provides
neither criteria nor a procedure for
deletions, EPA has imposed upon itself a
careful and fully documented process
for deleting sites from the NPL. See
National Contingency Plan (NCP), 40
CFR 300.425(e).
CERCLA section 121(c) mandates that
1 the Administrator review the remedial
action taken at certain s