Page 6085

ment note under section 5313 of Title 5, Government Or-
ganization and Employees.

§4333. Conformity of administrative procedures
to national environmental policy

All agencies of the Federal Government shall
review their present statutory authority, admin-
istrative regulations, and current policies and
procedures for the purpose of determining
whether there are any deficiencies or inconsist-
encies therein which prohibit full compliance
with the purposes and provisions of this chapter
and shall propose to the President not later than
July 1, 1971, such measures as may be necessary
to bring their authority and policies into con-
formity with the intent, purposes, and proce-
dures set forth in this chapter.

(Pub. L. 91-190, title I, §103, Jan. 1, 1970, 83 Stat.
854.)

§4334. Other statutory obligations of agencies

Nothing in section 4332 or 4333 of this title
shall in any way affect the specific statutory ob-
ligations of any Federal agency (1) to comply
with criteria or standards of environmental
quality, (2) to coordinate or consult with any
other Federal or State agency, or (3) to act, or
refrain from acting contingent upon the rec-
ommendations or certification of any other Fed-
eral or State agency.

(Pub. L. 91-190, title I, §104, Jan. 1, 1970, 83 Stat.
854.)

§4335. Efforts supplemental to existing author-
izations

The policies and goals set forth in this chapter
are supplementary to those set forth in existing
authorizations of Federal agencies.

(Pub. L. 91-190, title I, §105, Jan. 1, 1970, 83 Stat.
854.)

§4336. Procedure for determination of level of
review

(a) Threshold determinations

An agency is not required to prepare an envi-
ronmental document with respect to a proposed
agency action if—

(1) the proposed agency action is not a final
agency action within the meaning of such
term in chapter 5 of title 5;

(2) the proposed agency action is excluded
pursuant to one of the agency’s categorical ex-
clusions, another agency’s categorical exclu-
sions consistent with section 4336¢c of this
title, or another provision of law;

(3) the preparation of such document would
clearly and fundamentally conflict with the
requirements of another provision of law; or

(4) the proposed agency action is a nondis-
cretionary action with respect to which such
agency does not have authority to take envi-
ronmental factors into consideration in deter-
mining whether to take the proposed action.

(b) Levels of review
(1) Environmental impact statement

An agency shall issue an environmental im-
pact statement with respect to a proposed
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agency action requiring an environmental doc-
ument that has a reasonably foreseeable sig-
nificant effect on the quality of the human en-
vironment.

(2) Environmental assessment

An agency shall prepare an environmental
assessment with respect to a proposed agency
action that does not have a reasonably fore-
seeable significant effect on the quality of the
human environment, or if the significance of
such effect is unknown, unless the agency
finds that the proposed agency action is ex-
cluded pursuant to one of the agency’s cat-
egorical exclusions, another agency’s categor-
ical exclusions consistent with section 4336¢c of
this title, or another provision of law. Such
environmental assessment shall be a concise
public document prepared by a Federal agency
to set forth the basis of such agency’s finding
of no significant impact or determination that
an environmental impact statement is nec-
essary.

(3) Sources of information

In making a determination under this sub-
section, an agency—

(A) may make use of any reliable data
source; and

(B) is not required to undertake new sci-
entific or technical research unless the new
scientific or technical research is essential
to a reasoned choice among alternatives,
and the overall costs and time frame of ob-
taining it are not unreasonable.

(Pub. L. 91-190, title I, §106, as added Pub. L.
118-5, div. C, title III, §321(b), June 3, 2023, 137
Stat. 39.)

§4336a. Timely and unified Federal reviews

(a) Lead agency
(1) Designation
(A) In general

If there are two or more participating Fed-
eral agencies, such agencies shall determine,
by letter or memorandum, which agency
shall be the lead agency based on consider-
ation of the—

(i) magnitude of agency’s involvement;

(ii) project approval or disapproval au-
thority;

(iii) expertise concerning the action’s en-
vironmental effects;

(iv) duration of agency’s involvement;
and

(v) sequence of agency’s involvement.

(B) Joint lead agencies

In making a determination under subpara-
graph (A), the participating Federal agencies
may appoint such State, Tribal, or local
agencies as joint lead agencies as the in-
volved Federal agencies shall determine ap-
propriate. Joint lead agencies shall jointly
fulfill the role described in paragraph (2).

(2) Role

A lead agency shall, with respect to a pro-
posed agency action—

(A) supervise the preparation of an envi-

ronmental document if, with respect to such
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proposed agency action, there is more than
one participating Federal agency;

(B) request the participation of each co-
operating agency at the earliest practicable
time;

(C) in preparing an environmental docu-
ment, give consideration to any analysis or
proposal created by a cooperating agency;

(D) develop a schedule, in consultation
with each cooperating agency, the applicant,
and such other entities as the lead agency
determines appropriate, for completion of
any environmental review, permit, or au-
thorization required to carry out the pro-
posed agency action;

(E) if the lead agency determines that a re-
view, permit, or authorization will not be
completed in accordance with the schedule
developed under subparagraph (D), notify
the agency responsible for issuing such re-
view, permit, or authorization of the dis-
crepancy and request that such agency take
such measures as such agency determines
appropriate to comply with such schedule;
and

(F) meet with a cooperating agency that
requests such a meeting.

(3) Cooperating agency

The lead agency may, with respect to a pro-
posed agency action, designate any Federal,
State, Tribal, or local agency that has juris-
diction by law or special expertise with re-
spect to any environmental impact involved in
a proposal to serve as a cooperating agency. A
cooperating agency may, not later than a date
specified in the schedule established by the
lead agency, submit comments to the lead
agency.

(4) Request for designation

Any Federal, State, Tribal, or local agency
or person that is substantially affected by the
lack of a designation of a lead agency with re-
spect to a proposed agency action under para-
graph (1) may submit a written request for
such a designation to a participating Federal
agency. An agency that receives a request
under this paragraph shall transmit such re-
quest to each participating Federal agency
and to the Council.

(5) Council designation
(A) Request

If the participating Federal agencies are
unable to agree on the designation of a lead
agency within 45 days of the request under
paragraph (4), then the Federal, State, Trib-
al or local agency or person that is substan-
tially affected by the lack or a designation
of a lead agency may request that the Coun-
cil designate a lead agency. Such request
shall consist of—

(i) a precise description of the nature
and extent of the proposed agency action;
and

(ii) a detailed statement with respect to
each participating Federal agency and
each factor listed in paragraph (1) regard-
ing which agency should serve as lead
agency.
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(B) Transmission

The Council shall transmit a request re-
ceived under subparagraph (A) to each par-
ticipating Federal agency.

(C) Response

A participating Federal agency may, not
later than 20 days after the date of the sub-
mission of a request under subparagraph (A),
submit to the Council a response to such re-
quest.

(D) Designation

Not later than 40 days after the date of the
submission of a request under subparagraph
(A), the Council shall designate the lead
agency with respect to the relevant proposed
agency action.

(b) One document

To the extent practicable, if a proposed agency
action will require action by more than one Fed-
eral agency and the lead agency has determined
that it requires preparation of an environmental
document, the lead and cooperating agencies
shall evaluate the proposal in a single environ-
mental document.

(c) Request for public comment

Each notice of intent to prepare an environ-
mental impact statement under section 4332 of
this title shall include a request for public com-
ment on alternatives or impacts and on relevant
information, studies, or analyses with respect to
the proposed agency action.

(d) Statement of purpose and need

Each environmental document shall include a
statement of purpose and need that briefly sum-
marizes the underlying purpose and need for the
proposed agency action.

(e) Page limits
(1) Environmental impact statements
(A) In general

Except as provided in subparagraph (B), an
environmental impact statement shall not
exceed 150 pages, not including any citations
or appendices.

(B) Extraordinary complexity

An environmental impact statement for a
proposed agency action of extraordinary
complexity shall not exceed 300 pages, not
including any citations or appendices.

(2) Environmental assessments

An environmental assessment shall not ex-
ceed 75 pages, not including any citations or
appendices.

(f) Sponsor preparation

A lead agency shall prescribe procedures to
allow a project sponsor to prepare an environ-
mental assessment or an environmental impact
statement under the supervision of the agency.
Such agency may provide such sponsor with ap-
propriate guidance and assist in the preparation.
The lead agency shall independently evaluate
the environmental document and shall take re-
sponsibility for the contents.
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(g) Deadlines
(1) In general

Except as provided in paragraph (2), with re-
spect to a proposed agency action, a lead agen-
cy shall complete, as applicable—

(A) the environmental impact statement
not later than the date that is 2 years after
the sooner of, as applicable—

(i) the date on which such agency deter-
mines that section 4332(2)(C) of this title
requires the issuance of an environmental
impact statement with respect to such ac-
tion;

(ii) the date on which such agency noti-
fies the applicant that the application to
establish a right-of-way for such action is
complete; and

(iii) the date on which such agency
issues a notice of intent to prepare the en-
vironmental impact statement for such ac-
tion; and

(B) the environmental assessment not
later than the date that is 1 year after the
sooner of, as applicable—

(i) the date on which such agency deter-
mines that section 4336(b)(2) of this title
requires the preparation of an environ-
mental assessment with respect to such
action;

(ii) the date on which such agency noti-
fies the applicant that the application to
establish a right-of-way for such action is
complete; and

(iii) the date on which such agency
issues a notice of intent to prepare the en-
vironmental assessment for such action.

(2) Delay

A lead agency that determines it is not able
to meet the deadline described in paragraph (1)
may extend such deadline, in consultation
with the applicant, to establish a new deadline
that provides only so much additional time as
is necessary to complete such environmental
impact statement or environmental assess-
ment.

(3) Petition to court
(A) Right to petition

A project sponsor may obtain a review of
an alleged failure by an agency to act in ac-
cordance with an applicable deadline under
this section by filing a written petition with
a court of competent jurisdiction seeking an
order under subparagraph (B).

(B) Court order

If a court of competent jurisdiction finds
that an agency has failed to act in accord-
ance with an applicable deadline, the court
shall set a schedule and deadline for the
agency to act as soon as practicable, which
shall not exceed 90 days from the date on
which the order of the court is issued, unless
the court determines a longer time period is
necessary to comply with applicable law.

(h) Report
(1) In general

The head of each lead agency shall annually
submit to the Committee on Natural Re-
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sources of the House of Representatives and
the Committee on Environment and Public
Works of the Senate a report that—

(A) identifies any environmental assess-
ment and environmental impact statement
that such lead agency did not complete by
the deadline described in subsection (g); and

(B) provides an explanation for any failure
to meet such deadline.

(2) Inclusions

Each report submitted under paragraph (1)
shall identify, as applicable—

(A) the office, bureau, division, unit, or
other entity within the Federal agency re-
sponsible for each such environmental as-
sessment and environmental impact state-
ment;

(B) the date on which—

(i) such lead agency notified the appli-
cant that the application to establish a
right-of-way for the major Federal action
is complete;

(ii) such lead agency began the scoping
for the major Federal action; or

(iii) such lead agency issued a notice of
intent to prepare the environmental as-
sessment or environmental impact state-
ment for the major Federal action; and

(C) when such environmental assessment
and environmental impact statement is ex-
pected to be complete.

(Pub. L. 91-190, title I, §107, as added Pub. L.
118-5, div. C, title III, §321(b), June 3, 2023, 137
Stat. 40.)

§4336b. Programmatic environmental document

When an agency prepares a programmatic en-
vironmental document for which judicial review
was available, the agency may rely on the anal-
ysis included in the programmatic environ-
mental document in a subsequent environ-
mental document for related actions as follows:

(1) Within 5 years and without additional re-
view of the analysis in the programmatic envi-
ronmental document, unless there are sub-
stantial new circumstances or information
about the significance of adverse effects that
bear on the analysis.

(2) After 5 years, so long as the agency re-
evaluates the analysis in the programmatic
environmental document and any underlying
assumption to ensure reliance on the analysis
remains valid.

(Pub. L. 91-190, title I, §108, as added Pub. L.
118-5, div. C, title III, §321(b), June 3, 2023, 137
Stat. 43.)

§4336¢c. Adoption of categorical exclusions

An agency may adopt a categorical exclusion
listed in another agency’s NEPA procedures for
a category of proposed agency actions for which
the categorical exclusion was established con-
sistent with this paragraph. The agency shall—

(1) identify the categorical exclusion listed
in another agency’s NEPA procedures that
covers a category of proposed actions or re-
lated actions;

(2) consult with the agency that established
the categorical exclusion to ensure that the
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